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To  amend  title  XV  111  of  the  Social  Security  Act  to  provide  for  long-term  care 

benefits,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  21  (legislative  day,  Apkil  11),  1988 

Mr.  Mitchell  (for  himself,  Mr.  Chafee,  Mr.  Graham,  Mr.  Rockefeller,  Mr. 
Heinz,  Mr.  Simon,  Ms.  Mikulski,  and  Mr.  Pell)  introduced  the  following 
bill;  which  was  read  twice  and  referred  to  the  Committee  on  Finance 


A  BILL 

To  amend  title  XYHI  of  the  Social  Security  Act  to  provide  for 
long-term  care  benefits,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE;  REFERENCES  IN  ACT. 

4  (a)  Shoet  Title. — This  Act  may  be  cited  as  the 

5  "Long-Term  Care  Assistance  Act  of  1988". 

6  (b)  Eefeeences  in  Act. — Except  as  otherwise  provid- 

7  ed  in  this  Act,  whenever  in  this  Act  an  amendment  or  repeal 

8  is  expressed  as  an  amendment  to,  or  repeal  of,  a  provision, 

9  the  reference  shall  be  deemed  to  be  made  to  the  Social  Secu- 
10  rity  Act. 


2 

1  TITLE  I— ESTABLISHMENT  OF  LONG-TEEM  CAEE 

2  BENEFITS  UNDER  MEDICARE  PROGRAM 

3  SEC.  101.  COVERAGE  OF  BENEFITS. 

4  (a)  Chronic  Home  Care  Services. — 

5  (1)      Coverage      of      services. — Section 

6  1832(a)(2)(A)  (42  U.S.C.  1395k(a)(2)(A)),  as  amended 

7  by  section  4062(d)(2)(A)  of  the  Omnibus  Budget  Rec- 

8  onciliation  Act   of   1987,   is   amended  by  striking 

9  ''(other"  and  inserting  "and  chronic  home  care  services 

10  (other". 

11  (2)  Payment. — 

12  (A)  In  general.— Section  1833  (42  U.S.C. 

13  13951)  is  amended— 

14  (i)  in  subsection  (a)(2),  as  amended  by 

15  ,  section  4066(a)(1)  of  the  Omnibus  Budget 

16  Reconciliation  Act  of  1987 — 

17  (D  by  striking  "(C),  (D),  or  (E)"  in 

18  subparagraph  (B)  and  inserting  "a  suc- 

19  ceeding  subparagraph", 

20  (n)  by  striking  "and"  at  the  end  of 

21  subparagraph  (D), 

22  (m)  by  adding  "and"  at  the  end 

23  of  subparagraph  (E),  and 
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1  (IV)  by  inserting  immediately  after 

2  subparagraph  (E)  the  following  new 

3  subparagraph: 

4  "(F)  with  respect  to  chronic  home  care  serv- 

5  ices,  the  amount  determined  under  subsection 

6  (q);"; 

7  (ii)  in  subsection  (b),  by  striking  "serv- 

8  ices,  (3)"  and  inserting  "services  and  chronic 

9  home  care  services,  (3)";  and 

10  (iii)(I)  by  redesignating  subsection  (f),  as 

11  added  by  section  4072(b)  of  the  Omnibus 

12  Budget  Reconciliation  Act  of  1987,  as  sub- 

13  section  (o), 

14  (II)  by  redesignating  subsection  (m),  as 

15  added  by  section  4073(b)(3)  of  the  Omnibus 

16  Budget  Beconciliation  Act  of  1987,  as  sub- 

17  section  (p),  and 

18  (HI)  by  adding  at  the  end  of  such  sec- 

19  tion  1833  the  following  new  subsection: 

20  "(q)(l)  Subject  to  paragraphs  (2)  and  (3),  the  amounts 

21  payable  under  this  part  with  respect  to  chronic  home  care 

22  services  fiu-nished  ui  a  calendar  year  shall  be  the  amount 

23  determined  by  a  fee  schedule  (or  such  other  prospectively- 

24  determined  reimbursement  mechanism  as  the  Secretary  may 

25  choose)  established  (and  annually  adjusted)  by  the  Secretary 
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1  for  purposes  of  this  paragraph  with  respect  to  each  home 

2  health  region,  less  the  amount  a  provider  may  charge  under 

3  clause  (ii)  of  section  1866(a)(2)(A). 

4  **(2)(A)  Before  appl3dng  paragraph  (1)  with  respect  to 

5  expenses  incurred  by  an  individual  for  chronic  home  care 

6  services,  the  amount  of  such  expenses  shall  be  reduced  by  the 

7  amount  specified  under  subparagraph  (B). 

8  "(B)  The  amount  specified  under  this  subparagraph 

9  for— 

10  "(i)  1990  is  $500;  and 

11  "(ii)  any  succeeding  calendar  year,  is  the  amount 

12  specified  under  this  subparagraph  for  the  preceding 

13  year  increased  by  the  percentage  change  in  the  con- 

14  sumer  price  index  for  all  urban  consumers  (U.S.  city 

15  average,  as  published  by  the  Bureau  of  Labor  Statis- 

16  tics)  for  the  12-month  period  ending  in  August  in  that 

17  previous  year, 

18  "(C)  Any  amount  determined  under  this  paragraph 

19  which  is  not  a  multiple  of  $1  shall  be  rounded  to  the  next 

20  highest  multiple  of  $1. 

21  "(D)  In  September  of  each  year  (beginning  with  1990), 

22  the  Secretary  shall  pubHsh  the  deductible  established  under 

23  this  subparagraph  for  the  following  year. 

24  "(3)  In  no  event  shall  the  amounts  payable  under  the 

25  fee  schedule  estabHshed  under  paragraph  (1)  for  a  number  of 
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1  days  in  a  calendar  year  exceed  an  amount  equal  to  65  per- 

2  cent  of  the  average  cost  of  services  furnished  by  a  skilled 

3  nursing  facility  under  this  title  for  such  number  of  days. 

4  "(4)  In  establishing  a  fee  schedule  for  the  payment  of 

5  chronic  home  care  services  under  this  part,  the  Secretary 

6  shall  consult  with  representatives  of  the  home  care  industry 

7  and  consumer  groups  and  shall  set  the  reimbursement  level, 

8  in  part,  on  the  basis  of  historical  cost  and  service  data  (ad- 

9  justed  for  such  appropriate  variations  as  regional  wage 
10  rates).". 


11  (B)    Conforming    amendment. — Section 

12  1866(a)(2)(A)    (42    U.S.C.    1395cc(a)(2)(A))  is 

13  amended  by  inserting  after  the  second  sentence 

14  the  following  new  sentence:  **In  the  case  of  items 

15  and  services  described  in  section  1861(jj)(2),  the 

16  amount  that  a  provider  of  services  may  charge 

17  under  clause  (ii)  is  20  percent  of  the  amount  de- 

18  termined  under  the  fee  schedule  described  in  sec- 

19  tion  1833(q)(l).". 

20  (3)    Definition.— Section    1861    (42  U.S.C. 

21  1395x)  is  amended — 

22  (A)  by  redesignating  subsection  (ff),  as  added 

23  by  section  4073(c)  of  the  Omnibus  Budget  Recon- 

24  ciliation  Act  of  1987,  as  subsection  (gg); 
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1  (B)  by  redesignating  subsection  (ff),  as  added 

2  by  section  4074(b)  of  the  Omnibus  Budget  Recon- 

3  ciliation  Act  of  1987,  as  subsection  (hh); 

4  (C)  in  subsection  (s)(2)(II)(ii),  as  amended  by 

5  section  4074(a)(1)  of  the  Omnibus  Budget  Becon- 

6  ciliation  Act  of  1987,  by  striking  "subsection  (ff)" 

7  and  inserting  "subsection  (hh)"; 

8  CD)  by  redesignating   subsection   (gg),  as 

9  added  by   section  4077(b)(5)   of  the  Omnibus 

10  Budget  ReconciHation  Act  of  1987,  as  subsection 

11  (ii);  and 

12  (E)  by  adding  at  the  end  the  following  new 

13  subsection: 

14  "(jj)(l)  The  term  'chronic  home  care  services'  means  the 

15  items  and  services  described  in  paragraph  (2)  furnished  on  a 

16  case-managed  basis  to  an  individual  described  in  paragraph 

17  (3)  who  is  under  the  care  of  a  physician — 

18  "(A)  in  a  place  of  residence  used  as  such  individ- 

19  ual's  home; 

20  "(B)  by  a  qualified  chronic  home  care  services 

21  provider  (as  defined  in  paragraph  (4))  or  by  others 

22  under  arrangements  with  them  made  by  such  provider; 

23  and 

24  "(C)  under  a  plan  (that  identifies  the  items  and 

25  services  to  be  furnished  to  such  individual)  established 
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1  and  periodically  reviewed  by  a  physician  (or  any  other 

2  qualified  health  care  practitioner)  and  the  individual  or 

3  individuals  responsible  for  providing  case  management 

4  services  with  respect  to  the  individual. 

5  "(2)(A)  The  items  and  services  described  in  this  para- 

6  graph  are — 

7  "(i)  subject  to  subparagraph  (B),  the  items  and 

8  services  described  in  paragraphs  (1)  through  (7)  of  sub- 

9  section  (m)  (not  otherwise  excluded  from  the  definition 

10  of  home  health  services);  and 

11  "(ii)  homemaker  and  chore  aide  services; 

12  to  the  extent  such  services  are  set  forth  in  the  plan  described 

13  in  paragraph  (1)(C)  and  are  not  otherwise  furnished  under 

14  this  title. 

15  "(B)  For  purposes  of  subparagraph  (A)(i)  only — 

16  '*(i)  paragraphs  (1)  and  (4)  of  subsection  (m)  shall 

17  be  applied  without  regard  to  any  limitation  on  the  du- 

18  ration  of  the  care  or  service  provided  and  without 

19  regard  to  any  requirement  that  the  individual  be  home- 

20  bound;  and 

21  "(ii)  paragraphs  (6)  and  (7)  of  such  subsection 

22  shall  be  appHed  by  substituting  'qualified  chronic  home 

23  care  services  provider'  for  'home  health  agency'. 

24  "(3)(A)  An  individual  described  in  this  paragraph  is  an 

25  individual — 
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1  "(i)(I)  who  cannot  (without  human  assistance)  per- 

2  form  at  least  two  of  the  activities  of  daily  living  de- 

3  scribed  in  subparagraph  (B),  or 

4  "(U)  who  has  dementia  (accompanied  by  a  behav- 

5  ioral  problem), 

6  "(ii)  who  is  in  need  of  any  of  the  items  or  services 

7  described  in  paragraph  (2),  and 

8  '*(iii)  for  whom  the  in-home  provision  of  such 

9  items  and  services  is  necessary; 

10  as  determined  in  accordance  vdth  section  1847. 

11  "(B)  The  activities  of  daily  living  described  in  this  sub- 

12  paragraph  are — 

13  "(i)  eating; 

14  "(ii)  bathing; 

15  "(iii)  dressing; 

16  **(iv)  toileting;  and 

17  "(v)  transferring  in  and  out  of  a  bed  or  in  and  out 

18  of  a  chair. 

19  "(4)  For  purposes  of  this  subsection,  the  term  'qualified 

20  chronic  home  care  services  provider'  means — 

21  "(A)  a  home  health  agency;  or 

22  ''(B)  any  other  organization  or  agency  that  meets 

23  such  conditions  of  participation  as  the  Secretary  shall 

24  by  regulation  estabhsh  to  assure  the  safe  and  efficient 

25  provision  of  chronic  home  care  services; 
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1  but  only  if  the  home  health  agency  or  other  agency  or  organi- 

2  zation  has  in  effect  an  agreement  with  the  Secretary  under 

3  section  1866  for  providing  such  services  (without  regard  to 

4  whether  such  agency  or  other  agency  or  organization  has  an 

5  agreement  under  such  section  for  providing  services  of  an- 

6  other  type  under  this  title).". 


7  (4)  Physician  certification  of  plan. — Sec- 

8  tion  1835(a)(2)  (42  U.S.C.  1395n(a)(2)),  as  amended  by 

9  section  4070(b)(3)  of  the  Omnibus  Budget  Reconcilia- 

10  tion  Act  of  1987,  is  amended — 

11  (A)  by  striking  "and"  at  the  end  of  subpara- 

12  graph  (E); 

13  (B)  by  striking  the  period  at  the  end  of  sub- 

14  paragraph  (F)  and  inserting     and";  and 

15  (C)  by  inserting  after  subparagraph  (F)  the 

16  following  new  subparagraph: 

17  "(G)  in  the  case  of  chronic  home  care  serv- 

18  ices,,  (i)  a  plan  for  furnishing  such  services  has 

19  been  established  by  a  physician  (or  other  qualified 

20  health  care  practitioner)  and  the  individual  or  in- 

21  dividuals  responsible  for  providing  case  manage- 

22  ment  services  with  respect  to  the  individual,  and 

23  (ii)  such  services  are  or  were  furnished  while  the 

24  individual  is  or  was  under  the  care  of  a  physi- 

25  cian.". 
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1  (5)    Standaeds    for    utilization. — Section 

2  1862(a)  (42  U.S.C.  1395y(a))  is  amended— 

3  (A)  in  paragraph  (1) — 

4  (i)  by  striking  "subparagraphs  (B),  (C), 

5  or  (D)"  in  subparagraph  (A)  and  inserting  "a 

6  succeeding  subparagraph  of  this  paragraph", 

7  (ii)  by  striking  ''and"  at  the  end  of  sub- 

8  paragraph  (D), 

9  (iii)  by  adding  "and"  at  the  end  of  sub- 

10  paragraph  (E),  and 

11  (iv)  by  adding  at  the  end  the  following 

12  new  subparagraph: 

13  "(F)  in  the  case  of  chronic  home  care  services, 

14  which  are  not  reasonable  and  necessary  to  assure  the 

15  health  and  condition  of  the  individual  in  the  individual's 

16  noninstitutional  residence;";  and 

17  (B)  in  paragraphs  (6)  and  (9),  by  inserting 

18  "and  chronic  home  care  services,  as  is  otherwise 

19  permitted  under  paragraph  (1)(F)"  after  "(1)(C)". 

20  (6)   Certification   of   qualified  chronic 

21  HOME  CARE  SERVICES  PROVIDERS. — (A)  Section  1863 

22  (42  U.S.C.    1395z)  is   amended  by  striking  "and 

23  (dd)(2)"  and  insertmg  "(dd)(2),  and  (jj)(4)". 

24  (B)  The  first  sentence  of  section  1864(a)  (42 

25  U.S.C.      1395aa(a))     is     amended     by  striking 
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1  "1861(cc)(2),"  and  inserting  "1861(cc)(2),  or  whether 

2  an  agency  or  organization  therein  is  a  qualified  chronic 

3  home  care  services  provider,". 

4  (C)  Section  1865(a)  (42  U.S.C.   1395bb(a))  is 

5  amended  by  striking  ''or  1861(dd)(2)"  and  inserting 

6  "1861(dd)(2),  or  1861(jj)(4)". 

7  (7)  Effective  date. — The  amendments  made 

8  by  this  subsection  shall  apply  with  respect  to  calendar 

9  years  after  1990. 

10  (b)  Home  or  Community-Based  Respite  Care. — 

11  (1)  Coverage  of  care. — Section  1832(a)(2)(A), 

12  as  amended  by  subsection  (a)(1),  is  further  amended  by 

13  striking  ''and  chronic  home  care  services"  and  insert- 

14  ing  ",  chronic  home  care  services,  and  home  or  com- 

15  munity-based  respite  care". 

16  (2)  Payment. — 

17  (A)  In  general. — Section  1833,  as  amend- 

18  ed  by  subsection  (a)(2)(A),  is  further  amended — 

19  (i)  in  subsection  (a)(2) — 

20  (I)  by  striking  "and"  at  the  end  of 

21  subparagraph  (E), 

22  (ID  by  adding  "and"  at  the  end  of 

23  subparagraph  (F),  and 
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1  (IH)  by  inserting  immediately  after 

2  subparagraph  (F)   the   following  new 

3  subparagraph: 

4  "(G)  with  respect  to  home  or  community- 

5  based  respite  care,  subject  to  subsection  (r),  the 

6  amount  determined  under  a  fee  schedule  (or  such 

7  other    prospectively-determined  reimbursement 

8  mechanism  as  the  Secretary  may  choose)  estab- 

9  lished  (and  annually  adjusted)  by  the  Secretary  for 

10  purposes  of  this  subparagraph  with  respect  to 

11  each  home  health  region;"; 

12  (ii)  in  subsection  (b),  by  striking  **chron- 

13  ic  home   care   services"   and  inserting 

14  chronic  home  care  services,  and  home  or 

15  community -based  respite  care";  and 

16  (iii)  by  adding  at  the  end  the  following 

17  new  subsection: 

18  "(r)(l)  With  respect  to  expenses  incurred  in  any  calen- 


19  dar  year  for  home  and  community-based  respite  care,  there 

20  shall  be  considered  as  incurred  expenses  for  purposes  of  sub- 

21  section  (a)(2)(G)  only  whichever  of  the  following  amounts  is 

22  the  smaller: 

23  "(A)  The  amount  specified  under  paragraph  (2), 

24  or 

25  "(B)  50  percent  of  such  expenses. 
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1  "(2)(A)  The  amount  specified  under  this  paragraph 

2  for— 

3  "(i)  1990  is  $1,000;  and 

4  "(ii)  any  succeeding  calendar  year,  is  the  amount 

5  specified  under  this  paragraph  for  the  preceding  year 

6  increased  hy  the  percentage  change  in  the  consumer 

7  price  index  for  all  urban  consumers  (U.S.  city  average, 

8  as  pubhshed  by  the  Bureau  of  Labor  Statistics)  for  the 

9  12-month  period  ending  in  August  in  that  previous 

10  year. 

11  "(B)  Any  amount  determined  under  this  paragraph 

12  which  is  not  a  multiple  of  $1  shall  be  rounded  to  the  next 

13  highest  multiple  of  $1. 

14  "(C)  In  September  of  each  year  (beginning  with  1990), 

15  the  Secretary  shall  pubHsh  the  amount  specified  under  this 

16  paragraph  for  the  following  year.". 

17  (B)    CoNFOEMiNG    AMENDMENT. — Section 

18  1866(a)(2)(A),  as  amended  by  subsection  (a)(2)(B), 

19  is     further     amended    by     striking  "section 

20  1861(s)(10)(A)"       and      inserting  "sections 

21  1861(s)(10)(A)  and  1861(kk)(2)". 

22  (3)  Definition. — Section  1861,  as  amended  by 

23  subsection  (a)(3),  is  further  amended  by  adding  at  the 

24  end  the  following  new  subsection: 
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1  "(kk)(l)  The  term  'home  or  community-based  respite 

2  care'  means  the  items  and  services  described  in  paragraph  (2) 

3  furnished  on  a  case-managed  basis  to  an  individual  described 

4  in  paragraph  (3) — 

5  "(A)  in  a  place  of  residence  used  as  such  individ- 

6  ual's  home  or  in  an  adult  day  health  care  center; 

7  * '(B)  by  a  qualified  home  or  community-based  res- 

8  pite  care  provider  (as  defmed  in  paragraph  (4))  or  by 

9  others  under  arrangements  with  them  made  by  such 

10  provider;  and 

11  "(C)  under  a  plan  (that  identifies  the  items  and 

12  services  to  be  furnished  to  such  individual)  established 

13  and  periodically  reviewed  by  a  physician  (or  other 

14  qualified  health  care  practitioner)  and  the  individual  or 

15  individuals  responsible  for  providing  case  management 

16  services  with  respect  to  the  individual. 

17  "(2)  The  items  and  services  described  in  this  paragraph 

18  are  companion,  day  care,  and  homemaker  services  (and  such 

19  other  similar  services  specified  in  regulations  by  the  Secre- 

20  tary  as  the  individual  or  individuals  responsible  for  providing 

21  case  management  services  determines  (or  determine)  are  ap- 

22  propriate)  to  the  extent  such  items  and  services  are  set  forth 

23  in  the  plan  under  paragraph  (1)(B)  and  are  not  otherwise  fur- 

24  nished  under  this  title. 
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1  "(3)  An  individual  described  in  this  paragraph  is  an  indi- 

2  vidual  who — 

3  "(A)  is  dependent  on  a  daily  basis  on  a  primary 

4  caregiver  who  is  living  with  the  individual  and  is  as- 

5  sisting  the  individual  without  monetary  compensation 

6  in  the  performance  of  at  least  two  of  the  activities  of 

7  daily  living  described  in  subsection  (jj)(3)(B),  and 

8  "(B)(i)  without  such  assistance  could  not  perform 

9  such  activities  of  daily  living,  or 

10  "(ii)  has  dementia  (accompanied  by  a  behavioral 

1 1  problem); 

12  as  determined  in  accordance  with  section  1847. 

13  **(4)  For  purposes  of  this  subsection,  the  term  'qualified 

14  home  or  community-based  respite  care  provider'  means — 

15  "(A)  a  home  health  agency;  or 

16  "(B)  any  other  organization  or  agency  that  meets 

17  such  conditions  of  participation  as  the  Secretary  shall 

18  by  regulation  establish  to  assure  the  safe  and  efficient 

19  provision  of  home  or  community-based  respite  care; 


20  but  only  if  the  home  health  agency  or  other  agency  or  organi- 

21  zation  has  in  effect  an  agreement  with  the  Secretary  under 

22  section  1866  for  providing  such  services  (without  regard  to 

23  whether  such  agency  or  other  agency  or  organization  has  an 

24  agreement  under  such  section  for  providing  services  of  an- 

25  other  type  under  this  title).". 
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1  (4)  Physician  certification  of  plan. — Sec- 

2  tion  1835(a)(2)(G),  as  added  by  subsection  (a)(4),  is 

3  amended  by  striking  "chronic  home  care  services"  and 

4  inserting  "chronic  home  care  services  and  home  or 

5  community-based  respite  care". 

6  (5)    Standards    foe    utilization. — Section 

7  1862(a),  as  amended  by  subsection  (a)(5),  is  further 

8  amended — 

9  (A)  in  paragraph  (1) — 

10  (i)  by  striking  "and"  at  the  end  of  sub- 

11  paragraph  (E), 

12  (ii)  by  adding  "and"  at  the  end  of  sub- 

13  paragraph  (F),  and 

14  (iii)  by  adding  at  the  end  the  following: 

15  "(G)  in  the  case  of  home  or  community-based  res- 

16  pite  care,  which  are  not  reasonable  and  necessary  to 

17  assist  the  primary  caregiver  (as  described  in  section 

18  1861(kk)(3)(A))  in  assuring  the  health  and  condition  of 

19  the  individual  in  the  individual's  noninstitutional  resi- 

20  dence;";  and 

21  (B)  m  paragraphs  (6)  and  (9),  by  striking 

22  "and  chronic  home  care  services,  as  is  otherwise 

23  permitted  under  paragraph  (1)(F)"  and  inserting 

24  "chronic  home  care  services,  as  is  otherwise  per- 

25  mitted  under  paragraph  il)(F),  and  home  or  com- 
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1  munity-based  respite  care,  as  is  otherwise  permit- 

2  ted  under  paragraph  (1)(G)". 

3  (6)  Ceetification  of  qualified  home  oe 

4  community-based  eespite  caee  peovidees. — (a) 

5  Section  1863,  as  amended  by  subsection  (a)(6)(A),  is 

6  further  amended  by  striking  ''and  (jj)(4),"  and  inserting 

7  ''(jj)(4),  and  (kk)(4)". 

8  (B)  The  first  sentence  of  section  1864(a),  as 

9  amended  by  subsection  (a)(6)(B),  is  further  amended  by 

10  striking  "1861(cc)(2),"  and  inserting  "1861(cc)(2),  or 

11  whether  an  agency  or  organization  therein  is  a  quah- 

12  fied  home  or  community -based  respite  care  provider  (as 

13  defined  in  section  1861(kk)(4)),". 

14  (C)  Section  1865(a),  as  amended  by  subsection 

15  (a)(6)(C),    is    further    amended    by    striking  "or 

16  1861(jj)(4)"  and  inserting  "1861(jj)(4),  or  1861(kk)(4)". 

17  (7)  Effective  date. — The  amendments  made 

18  by  this  subsection  shall  apply  with  respect  to  calendar 

19  years  after  1990. 

20  (c)  Cheonic  Nuesing  Home  Seevices. — 

21  (1)  Coveeage  of  seevices. — Section  1832(a)(2) 

22  (42   U.S.C.    1395k(a)(2)),    as   amended   by  section 

23  4062(d)(2)(A)  of  the  Omnibus  Budget  Reconciliation 

24  Act  of  1987,  is  amended— 
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1  (A)  by  striking  "and"  at  the  end  of  subpara- 

2  graph  (F); 

3  (B)  by  striking  the  period  at  the  end  of  sub- 

4  paragraph  (G)  and  inserting     and";  and 

5  (C)  by  adding  at  the  end  the  following  new 

6  subparagraph: 

7  '  ''(H)  chronic  nursing  home  services.". 

8  (2)  Payment. — 

9  (A)  In  geneeal. — Section  1833,  as  amend- 

10  ed  by  subsections  (a)(2)(A)  and  (b)(2)(A),  is  further 

1 1  amended — 

12  (i)(D  in  subsection  (a)(2)(F),  by  striking 

13  "and", 

14  (U)  in  subsection  (a)(2)(G),  by  adding 

15  "and"  after  the  semicolon,  and 

16  (Hi)  by  inserting  immediately  after  sub- 

17  section  (a)(2)(G)  the  following  new  subpara- 

18  graph: 

19  "(H)  with  respect  to  chronic  nursing  home 

20  services,  the  amount  determined  by  a  fee  schedule 

21  (or   such   other  prospectively-determined  reim- 

22  bursement   mechanism   as   the   Secretary  may 

23  choose)  estabhshed  (and  annually  adjusted)  by  the 

24  Secretary  on  a  regional  basis  for  purposes  of  this 
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1  paragraph,  less  the  amount  a  provider  may  charge 

2  under  clause  (ii)  of  section  1866(a)(2)(A)."; 

3  (ii)  in  subsection  (b),  by  striking  home  or 

4  community-based  respite  care"  and  inserting 

5  home  or  community-based  respite  care, 

6  and  chronic  nursing  home  services";  and 

7  (iii)  by  adding  at  the  end  the  following 

8  new  subsection: 

9  *'(s)(l)  Notwithstanding  any  other  provision  of  law,  sub- 


10  ject  to  paragraph  (2),  no  payment  shall  be  made  under  this 

11  part  with  respect  to  an  individual  for  chronic  nursing  home 

12  services  for  any  of  the  period  of  730  days  (two  years)  that 

13  begins  with,  the  first  day  on  which  such  individual  becomes 

14  eligible  for  such  services  under  section  1847(b)(2)(A). 


15  **(2)  Paragraph  (1)  shall  not  apply  in  the  case  of  any 

16  individual  who  is  entitled  to  benefits  under  part  A  by  reason 

17  of  section  226(b).". 

18  (B)    CoNFOEMiNG    AMENDMENT. — Section 

19  1866(a)(2)(A),  as  amended  by  subsections  (a)(2)(B) 

20  and  (b)(2)(B),  is  further  amended  by  uiserting  after 

21  the  third  sentence  the  following  new  sentence: 

22  "In  the  case  of  items  and  services  described  in 

23  section  1861(kk)(2),  the  amount  that  a  provider  of 

24  services  may  charge  under  clause  (ii)  is  30  per- 
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1  cent  of  the  amount  determined  under  section 

2  1833(a)(2)(H).". 

3  (3)  Definition. — 

4  (A)  In  geneeal. — Section  1861,  as  amend- 

5  ed  by  subsections  (a)(3)  and  (b)(3),  is  further 

6  amended  by  adding  at  the  end  the  following  new 

7  subsection: 

8  *'(11)(1)  The  term  'chronic  nursing  home  services'  means 

9  the  items  and  services  described  in  paragraph  (2)  furnished  to 

10  an  individual  described  in  paragraph  (3)  by  (except  as  provid- 

11  ed  in  subparagraphs  (C)  and  (F)  of  paragraph  (2))  a  'chronic 

12  nursing  home  services  facility'  (as  defined  in  paragraph  (4)). 

13  "(2)  The  items  and  services  described  in  this  paragraph 

14  are — 

15  "(A)  nursing  care  provided  by  or  under  the  super- 

16  vision  of  a  registered  professional  nurse; 

17  "(B)  bed  and  board  in  connection  with  the  furnish- 

18  ing  of  such  nursing  care; 

19  **(C)  physical,  occupational,  or  speech  therapy  fur- 

20  nished  by  the  chronic  nursing  home  services  facility  or 

21  by  others  under  arrangements  with  them  made  by  such 

22  facility; 

23  "(D)  medical  social  services; 

24  "(E)  such  drugs,  biologicals,  supplies,  appliances, 

25  and  equipment,  furnished  for  use  in  the  chronic  nursmg 
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1  home  services  facility,  as  are  ordinarily  furnished  by 

2  such  facility  for  the  care  and  treatment  of  inpatients; 

3  "(F)  medical  services  provided  by  an  intern  or 

4  resident-in-training  of  a  hospital  with  which  the  chron- 

5  ic  nursing  home  services  facility  has  in  effect  a  transfer 

6  agreement  (meeting  the  requirements  of  subsection  (1)), 

7  under  a  teaching  program  of  such  hospital  approved  as 

8  provided  in  the  last  sentence  of  subsection  (b),  and 

9  other  diagnostic  or  therapeutic  services  provided  by  a 

10  hospital  with  which  such  facility  has  such  an  agree- 

11  ment  in  effect;  and 

12  "(G)  such  other  services  necessary  to  the  health 

13  of  the  patients  as  are  generally  provided  by  chronic 

14  nursing  home  services  facilities; 

15  excluding,  however,  any  item  or  service  if  it  would  not  be 

16  included  under  subsection  (b)  if  furnished  to  an  inpatient  of  a 

17  hospital. 

18  ''(3)  An  individual  described  in  this  paragraph  is  an  indi- 

19  vidual — 

20  "(A)(i)  who  cannot  (without  human  assistance) 

21  perform  at  least  two  of  the  activities  of  daily  living  de- 

22  scribed  in  subsection  (jj)(3)(B),  or 

23  "(ii)  who  has  dementia  (accompanied  by  a  signifi- 

24  cant  behavioral  problem), 
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1  '*(B)  who  is  in  need  of  any  of  the  items  or  serv- 

2  ices  described  in  paragraph  (2),  and 

3  "(C)  for  whom  the  provision  of  such  items  and 

4  services  in  a  chronic  nursing  home  services  facility  is 

5  necessary; 

6  as  determined  in  accordance  with  section  1847. 

7  ''(4)  For  purposes  of  this  subsection,  the  term  'chronic 


8  nursing  home  services  facility'  means  an  institution  that 

9  meets  such  conditions  of  participation  as  the  Secretary  shall 

10  by  regulation  establish  to  assure  the  safe  and  efficient  provi- 

11  sion  of  chronic  nursing  home  services,  but  only  if  the  home 

12  has  in  effect  an  agreement  with,  the  Secretary  under  section 

13  1866  for  providing  such  services  (without  regard  to  whether 

14  such  home  has  an  agreement  under  such  section  for  providing 

15  services  of  another  type  under  this  title).". 


16  (B)    Conforming    amendment. — Section 

17  186ia)   (42   U.S.C.    1395x(l))  is   amended  by 

18  adding  at  the  end  the  following:  "As  used  in  this 

19  subsection,  the  term  'skilled  nursing  facility'  in- 

20  eludes  a  chronic  nursing  home  services  facility  (as 

21  defined  in  section  186iai)(4)).". 

22  (4)    Standards    for    utilization. — Section 

23  1862(a),  as  amended  by  subsections  (a)(5)  and  (b)(5),  is 

24  further  amended — 

25  (A)  in  paragraph  (1) — 
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1  (i)  by  striking  "and"  at  the  end  of  sub- 

2  paragraph  (F), 

3  (ii)  by  adding  ''and"  at  the  end  of  sub- 

4  paragraph  (G),  and 

5  (iii)  by  adding  at  the  end  the  following: 

6  "(H)  in  the  case  of  chronic  nursing  home  services, 

7  which  are  not  reasonable  and  necessary  to  assure  the 

8  health  and  condition  of  the  individual;";  and 

9  (B)  m  paragraphs  (6)  and  (9),  by  striking 

10  "and  home  or  community-based  respite  care,  as  is 

11  otherwise  permitted  under  paragraph  (1)(G)"  and 

12  inserting  "home  or  community-based  respite  care, 

13  as  is  otherwise  permitted  under  paragraph  (1)(G), 

14  and  chronic  nursing  home  care  services,  as  is  oth- 

15  erv^se  permitted  under  paragraph  (1)(II)". 

16  (5)   Certification   of   qualified  cheonic 

17  NUESING  HOMES. — (A)  Section  1863,  as  amended  by 

18  subsections  (a)(6)(A)  and  (b)(6)(A),  is  further  amended 

19  by  striking  "and  (kk)(4)"  and  inserting  "(kk)(4),  and 

20  (11)(4)". 

21  (B)  The  first  sentence  of  section  1864(a),  as 

22  amended  by  subsections  (a)(6)(B)  and  (b)(6)(B),  is  fur- 

23  ther  amended  by  striking  "1861(kk)(4)),"  and  inserting 

24  "1861(kk)(4)),  or  whether  a  facility  is  a  chronic  nursing 
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1  home    services    facility    (as    defined    in  section 

2  1861(11)(4)),". 

3  (C)  Section  1865(a),  as  amended  by  subsections 

4  (a)(6)(C)  and  (b)(6)(C),  is  further  amended  by  striking 

5  "or    1861(kk)(4)"    and    inserting    "1861(kk)(4),  or 

6  186iai)(4)". 

7  (6)  Effective  date. — The  amendments  made 

8  by  this  subsection  shall  apply  with  respect  to  calendar 

9  years  after  1990. 

10  SEC.  102.  ESTABLISHMENT  OF  ELIGIBILITY  REVIEW  ORGANI- 

1 1  ZATIONS. 

12  (a)  In  Geneeal. — Part  B  of  title  XYm,  as  amended 

13  by  section  4064(d)  of  the  Omnibus  Budget  Reconciliation  Act 

14  of  1987,  is  amended  by  adding  at  the  end  the  following  new 

15  section: 

16  "eligibility  EE  view  oeganizations 

17  "Sec.  1847.  (a)  The  Secretary  shall  enter  into  agree- 

18  ments  with  organizations  (under  such  terms  and  conditions  as 

19  the  agreements  shall  provide  and  with  respect  to  such  regions 

20  as  the  Secretary  shall  designate)  to  determine  (and  review  on 

21  a  periodic  basis)  the  eligibility  of  individuals  under  this  part 

22  for  chronic  home  care  services,  home  or  community-based 

23  respite  care,  and  chronic  nursing  home  services  (in  this  sec- 

24  tion  referred  to  as  'long- term  care  benefits').  The  Secretary 

25  shall  not  enter  into  or  renew  any  such  agreement  unless  the 

26  Secretary  finds  that  such  organization  is  able  to  perform  its 
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1  obligations  under  the  agreement  efficiently  and  effectively 

2  and  will  meet  such  requirements  that  the  Secretary  finds  per- 

3  tinent.  For  purposes  of  this  section,  an  organization  with  re- 

4  spect  to  which  the  Secretary  may  enter  into  an  agreement 

5  includes  an  appropriate  public  agency. 

6  "(b)(1)  Any  individual  who  is  eligible  for  benefits  under 

7  this  part  may  apply  (in  such  manner  as  the  Secretary  shall  by 

8  regulation  estabHsh)  to  the  eligibility  review  organization  in 

9  its  region  with  an  agreement  with  the  Secretary  under  sub- 

10  section  (a)  to  receive  one  or  more  long-term  care  benefits. 

11  "(2)(A)  Upon  receiving  an  application  under  paragraph 

12  (1),  the  eligibility  review  organization  shall  conduct  a  com- 

13  prehensive  examination  to  determine  whether  the  uidividual 

14  is  eligible  for  any  such  long-term  care  benefits  and  shall 

15  notify  such  individual  (or  his  or  her  legal  representative)  of  its 

16  determination  not  later  than  60  days  after  the  receipt  of  the 

17  appKcation.  The  individual  shall  become  eligible  (if  at  all)  for 

18  such  benefits  beginning  with  the  first  month  to  begin  after  the 

19  individual  receives  such  notification. 

20  "(B)  The  comprehensive  examination  under  subpara- 

21  graph  (A)  may  be  limited  in  appropriate  cases  (as  determined 

22  by  the  Secretary)  to  a  review  of  documents  regarding  the 

23  condition  of  the  individual. 

24  "(3)  Each  eligibilty  and  review  organization  with  an 

25  agreement  under  subsection  (a)  shall  review  (with  such  fre- 
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1  quency  as  the  Secretary  shall  by  regulation  establish)  the  eli- 

2  gibility  of  any  individual  receiving  one  or  more  long-term 

3  care  benefits.  If  any  such  organization  determines  that  an 

4  individual  is  no  longer  eligible  for  any  such  benefits,  the  orga- 

5  nization  shall  notify  such  individual  (or  legal  representative) 

6  of  such  determination.  Subject  to  subsection  (c)(2),  such  bene- 

7  fits  shall  be  terminated  30  days  after  such  notification  is  re- 

8  ceived  by  such  individual  (or  representative). 

9  ''(c)(1)  Any  individual  who  is  dissatisfied  with  a  determi- 

10  nation  made  by  an  eligibility  review  organization  under  sub- 

1 1  section  (b)  shall  be  entitled  to  a  reconsideration  of  such  deter- 

12  mination  by  the  organization.  Where  the  reconsideration  is 

13  adverse  to  the  individual,  such  individual  shall  be  entitled  to 

14  a  hearing  by  the  Secretary  (to  the  same  extent  as  is  provided 

15  in  section  205(b))  and  to  judicial  review  of  the  Secretary's 

16  final  decision. 

17  "(2)  In  the  case  of  an  individual — 

18  "(A)  whose  eligibihty  for  one  or  more  long-term 

19  care  benefits  is  terminated  under  subsection  (b)(3),  and 

20  ''(B)  who  requests  reconsideration  of  the  determi- 

21  nation  to  terminate  such  benefits  within  30  days  of  re- 

22  ceiving  notification  of  such  determination; 

23  such  individual  shall  continue  to  receive  such  benefits  for  so 

24  long  as  the  request  for  reconsideration  is  pending,  and,  if  the 

25  individual  makes  a  timely  request  for  a  hearing  by  the  Secre- 


ts 2305  IS 


27 

1  tary  under  paragraph  (1),  until  the  date  that  is  30  days  after 

2  the  date  on  which  the  Secretary  enters  a  final  decision  ad- 

3  verse  to  the  individual. 

4  "(d)  No  organization  with  an  agreement  under  subsec- 

5  tion  (a)  may  conduct  eligibility  review  activities  under  such 

6  agreement  with  respect  to  individuals  receiving  services  from 

7  an  entity  with  respect  to  which  the  organization  has  a  finan- 

8  cial  or  contractual  arrangement. 


9  "(e)  Notwithstanding  any  other  provision  of  this  part,  no 

10  payment  shall  be  made  under  this  part  for  long-term  care 

11  benefits  except  in  accordance  with  the  provisions  of  this 

12  section.". 

13  (b)  PRO  Review  of  Eligibility  Review  Peoc- 

14  ESS.— Section  1154(a)  (42  U.S.C.  1320c-3(a)),  as  amended 

15  by  section  4094(b)  of  the  Omnibus  Budget  Reconciliation  Act 

16  of  1987,  is  amended  by  adding  at  the  end  the  following: 

17  "(16)  The  organization  shall — 

18  "(A)  conduct  a  periodic  review  of  the — 

19  "(i)  process  by  which  eligibility  review 

20  organizations  in  its  area  with  an  agreement 

21  with  the  Secretary  under  section  1847(a)  de- 

22  termine  and  review  the  eligibility  of  individ- 

23  uals  for  long-term  care  benefits  (as  described 

24  in  such  section),  and 
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1  "(ii)  extent  to  which  such  organizations 

2  properly  apply  the  criteria  for  determining 

3  and  reviewing  such  eligibility;  and 

4  ''(B)  report  the  results  of  each  such  review 

5  to  the  Secretary.". 

6  (c)  CONFOEMING  AMENDMENT. — Section  1869(a)  (42 

7  U.S.C.  1395ff(a))  is  amended  by  striking  "B,"  and  inserting 

8  (other  than  long-term  care  benefits  under  part  B  (as  de- 

9  scribed  in  section  1847(a))),". 

10  (d)  Effective  Date;  Implementation. — (1)  The 

11  amendments  made  by  this  section  shall  apply  with  respect  to 

12  calendar  years  after  1990. 

13  (2)  The  Secretary  of  Health  and  Human  Services  shall 

14  enter  into  the  agreements  required  by  the  amendment  made 

15  by  subsection  (a)  of  this  section  not  later  than  January  1, 

16  1991. 

17  SEC.  103.  FINANCING. 


18  (a)  Inceease  in  Paet  B  Peemium. — 

19  (1)  In  geneeal.— Section   1839   (42  U.S.C. 

20  1395r)  is  amended  by  adding  at  the  end  the  following 

21  new  subsection: 

22  ''(g)  Notwithstanding  any  other  provision  of  this  section, 


23  the  monthly  premium  otherwise  determined  under  this  sec- 

24  tion  for  an  individual  for  each  month  in  calendar  years  after 

25  1990  shall  be  increased  by  $2.". 
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1  (2)  Effective  date. — The  amendment  made  by 

2  paragraph  (1)  shall  become  effective  on  the  date  of  en- 

3  actment  of  this  Act. 

4  (b)  Establishment  of  Supplemental  Premium. — 

5  (1)  In  general. — Part  B  of  title  XVIH  is 

6  amended  by  inserting  after  section  1839  the  following: 

7  ''supplemental  premium  for  individuals  covered  by 

8  part  b 

9  ''Sec.  1839A.  (a)(1)  Any  individual  described  in  para- 

10  graph  (2)  shall  pay  the  applicable  supplemental  premium  in 

11  the  manner  provided  in  subsection  (c). 

12  "(2)  An  individual  is  described  in  this  paragraph  if  such 

13  individual — 

14  "(A)  is  covered  by  the  insurance  program  estab- 

15  lished  under  this  part  for  any  portion  of  any  taxable 

16  year  occurring  after  December  31,  1988,  and 

17  "(B)  has  Federal  income  tax  liability  for  such  tax- 

18  able  year  in  an  amount  not  less  than  $150. 

19  "(b)  For  purposes  of  this  section — 

20  "(1)  The  term  'applicable  supplemental  premium' 

21  means  an  amount  equal  to  the  product  of — 

22  "(A)  the  number  of  months  in  the  taxable 

23  year  during  which  the  individual  was  covered  by 

24  the  insurance  program  established  under  this  part, 

25  multiplied  by 

26  "(B)  the  supplemental  premium. 
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1  "(2)(A)  The  term  'supplemental  premium'  means 

2  an  amount  equal  to  the  product  of — 

3  "(i)  the  premium  rate  for  the  taxable  year, 

4  multiplied  by 

5  "(ii)  the  amount  determined  by  dividing — 

6  the  individual's  adjusted  Federal 

7  income  tax  liability  for  such  taxable  year,  by 

8  '\JI)  $150. 

9  If  any  amount  determined  under  clause  (ii)  is  not  a 

10  whole  number,  such  amount  shall  be  rounded  to  the 

11  next  lowest  whole  number. 

12  "(B)  The  premium  rate  for  any  taxable  year 

13  beginning    in    a    calendar    year    after    1988  is 

14  $  

15  "(3)(A)(i)  In  the  case  of  a  taxable  year  beginning 

16  in  a  calendar  year  after  1988  and  before  1994,  the  ap- 

17  plicable  supplemental  premium  for  any  individual  shall 

18  not  exceed  the  amount  which  bears  the  same  ratio  to 

19  the  amount  determined  under  the  table  in  clause  (ii) 

20  as— 

21  "(L)  the  number  of  months  determined  under 

22  paragraph  (1)(A),  bears  to 

23  "(ID  12. 

24  "(ii)  For  purposes  of  clause  (i) — 

"If  the  taxable  year 
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1993   1,000. 

1  "(B)  In  the  case  of  a  taxable  year  beginning  in  a 

2  calendar  year  after  1993,  the  applicable  supplemental 

3  premium  for  any  individual  shall  not  exceed  an  amount 

4  equal  to  65  percent  of  the  product  of — 

5  "(i)  the  number  of  months  determined  under 

6  paragraph  (1)(A),  multipUed  by 

7  "(ii)  the  excess  of — 

8  "(I)  the  sum  of  200  percent  of  the 

9  monthly  actuarial  basic  rate  for  enroUees  age 

10  65  or  over  (as  determined  under  section 

11  1839),  over 

12  "(II)  the  basic  premium  for  such  year 

13  (as  determined  under  section  1839.) 

14  **(4)(A)  Except  as  provided  in  this  paragraph,  in 

15  the  case  of  married  individuals  (within  the  meaning  of 

16  section  7703  of  the  Internal  Revenue  Code  of  1986)— 

17  "(i)  who  file  a  joint  return  under  section 

18  6013  of  such  Code,  and 

19  "(ii)  1  or  both  of  whom  are  described  in  sub- 

20  section  (a)(2)  with  respect  to  such  taxable  year, 

21  the  applicable  supplemental  premiums  shall  be  deter- 

22  mined  by  treating  such  individuals  as  1  individual. 
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1  "(B)  If  subparagraph  (A)  applies,  the  number  of 

2  months  taken  into  account  under  paragraph  (1)(A) 

3  (other  than  for  purposes  of  paragraph  (3))  shall  be  de- 

4  termined  by  reference  to  the  spouse  who  was  covered 

5  by  the  insurance  program  established  under  this  part 

6  for  the  longer  period  during  the  taxable  year  (or  if  cov- 

7  ered  for  the  same  period,  either  spouse). 

8  "(C)  If  subparagraph  (A)  applies  and  both  spouses 

9  are  covered  during  the  taxable  year  by  the  msurance 

10  program  established  under  this  part,  the  limitation 

11  under  paragraph  (3)  shall  be  equal  to  the  sum  of  the 

12  limitations  computed  separately  under  paragraph  (3)  for 

13  each  of  the  spouses. 

14  "(c)(1)  Except  as  provided  in  paragraph  (2),  for  purposes 


15  of  the  Internal  Eevenue  Code  of  1986  (other  than  section  15 

16  of  such  Code),  any  applicable  supplemental  premium  required 

17  to  be  paid  under  subsection  (a)(1)  shall  be  treated  as  an  addi- 

18  tion  to  the  tax  imposed  by  chapter  1  of  such  Code  for  the 

19  taxable  year  to  which  such  premium  relates. 

20  "(2)  Any  appHcable  supplemental  premium  required  to 

21  be  paid  under  subsection  (a)(1)  shall  not  be  treated  as  an 

22  addition  to  the  tax  imposed  by  chapter  1  of  the  Internal  Rev- 

23  enue  Code  of  1986  for  purposes  of  determining — 

24  "(A)  the  amount  of  any  credit  allowable  under 

25  such  chapter,  or 
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1  "(B)  the  amount  of  the  minimum  tax  imposed  hy 

2  section  55  of  such  Code. 

3  ''(d)(1)  For  purposes  of  this  section,  the  term  'Federal 

4  income  tax  liabiHty'  means — 

5  "(A)  the  tax  imposed  by  chapter  1  of  the  Internal 

6  Revenue  Code  of  1986  (without  regard  to  this  section), 

7  reduced  by 

8  "(B)  the  amount  of  the  credits  allowed  under  part 

9  rV^  of  subchapter  A  of  such  chapter  (other  than  sec- 

10  tions  31,  33,  and  34). 

11  "(2)(A)  For  purposes  of  this  section,  the  term  'adjusted 

12  Federal  income  tax  HabiHty'  means  an  amount  equal  to  Fed- 

13  eral  income  tax  liability,  reduced  by  the  excess  (if  any)  of — 

14  "(i)  15  percent  of  the  lesser  of — 

15  "(I)  the  qualified  social  security  exclusionary 

16  amount,  or 

17  "(n)  the  amount  received  as  an  annuity 

18  (whether  for  a  period  certain  or  during  1  or  more 

19  lives)  under  a  governmental  plan  (as  defined  in 

20  the  first  sentence  of  section  414(d)  of  the  Internal 

21  Revenue  Code  of  1986)  which  is  includible  in 

22  gross  income  under  section  72  of  such  Code  for 

23  the  taxable  year,  over 

24  "(ii)  the  amount  of  the  credit  allowable  under  sec- 

25  tion  22  of  such  Code  for  such  taxable  year. 
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1  "(B)(i)  For  purposes  of  subparagraph  (A)(i)(I),  the  term 

2  'qualified  social  security  exclusionary  amount'  means  the 

3  excess  (if  any)  of — 

4  "(D  $6,000  ($9,000  in  the  case  of  individuals  de- 

5  scribed  in  subsection  (b)(4)(C)),  over 

6  "(II)  the  social  security  benefits  (as  defined  in  sec- 

7  tion  86(d)  of  the  Internal  Revenue  Code  of  1986)  re- 

8  ceived  during  the  taxable  year. 

9  "(ii)  For  any  taxable  year  beginning  after  December  31, 

10  1989,  each  dollar  amount  contained  in  clause  (i)(I)  shall  be 

11  increased  by  an  amount  equal  to — 

12  "(I)  such  dollar  amount,  multiplied  by 

13  "(II)   the   cost-of-living   adjustment  determined 

14  under  section  215(i)  for  the  calendar  year  in  which  the 

15  taxable  year  begins. 

16  "(3)  For  purposes  of  section  213(d)(1)(C)  of  the  Internal 

17  Revenue  Code  of  1986,  the  applicable  supplemental  premium 

18  under  subsection  (a)(1)  shall  be  treated  as  a  premium  paid 

19  under  this  part  in  the  taxable  year  following  the  taxable  year 

20  to  which  such  premium  relates.". 

21  (2)  Information  reporting. — 

22  (A)  Section  6050F(a)(l)  of  the  Internal  Rev- 

23  enue  Code  of  1986  is  amended — 

24  (i)  by  striking  "and"  at  the  end  of  sub- 

25  paragraph  (B),  and 
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1  (ii)  by  inserting  after  subparagraph  (C) 

2  the  following: 

3  "(D)  the  number  of  months  any  individual  is 

4  covered  by  the  insurance  program  established 

5  under  part  B  of  title  XVm  of  the  Social  Security 

6  Act  for  such  calendar  year,  and". 

7  (B)   Section   6050r(b)   of   such   Code  is 

8  amended — 

9  (i)  by  inserting  "or  determining  the 

10  months  of  coverage"  after  "payments"  in 

11  paragraph  (1),  and 

12  (ii)  by  inserting  "and  the  number  of 

13  months  of  coverage,"  after  "reductions,"  in 

14  paragraph  (2). 

15  (C)  Section  6050F(c)(l)(A)  of  such  Code  is 

16  amended  by  inserting  "and  months  of  coverage 

17  described  in  subsection  (a)(l)CD)"  after  "section 

18  86(d)(1)(A)". 

19  (3)  CONFOEMING  AMENDMENT. — SubsCCtion  (a)(1) 

20  of  section  1840  (42  TJ.S.C.  1395s)  is  amended  by  strik- 

21  ing  "(except  as  provided  in  subsections  (b)(1)  and  (c))" 

22  and    uiserting    "(except    as    provided    in  section 

23  1839A(a)(2)  and  subsections  (b)(1)  and  (c)  of  this 

24  section)". 
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1  (4)  Effective  date. — The  amendments  made 

2  by  this  subsection  shall  become  effective  on  the  date  of 

3  enactment  of  this  Act. 

4  (c)  Elimination  of  Limit  on  Wages  oe  Self-Em- 

5  ployment  Income  Subject  to  Hospital  Insurance 

6  Tax.— 

7  (1)  Elimination  of  limit. — 

8  (A)  In  general.— Section  230  (42  U.S.C. 

9  430)  is  amended  by  adding  at  the  end  the  follow- 

10  ing  new  subsection: 

11  *'(e)  Notwithstanding  any  other  provision  of  this  Act  or 

12  of  the  Internal  Revenue  Code  of  1986,  this  section  shall  not 

13  have  the  effect  of  limiting  the  total  amount  of  any  individual's 

14  net  earnings  from  self-employment  or  remuneration  for  em- 

15  ployment  which  is  subject  to  the  hospital  insurance  tax  under 

16  section  1401(b),  3101(b),  or  3111(b)  of  the  Internal  Revenue 

17  Code  of  1986;  and  sections  1402(b)(1)  and  3121(a)(1)  of  such 

18  Code  shall  not  apply  in  determining  the  amount  of  any  indi- 

19  vidual's  wages  and  self-employment  income  for  purposes  of 

20  that  tax.". 

21  (B)  Conforming  amendments. — 

22  (i)  Self-employment  income. — Sec- 

23  tion  1402(b)  of  the  Internal  Revenue  Code  of 

24  1986  is  amended  by  striking  "except  that 

25  such  term  shall  not  include"  in  the  matter 
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1  preceding    paragraph    (1)    and  inserting 

2  "except  that  (subject  to  section  230(e)  of  the 

3  Social  Security  Act)  such  term  shall  not 

4  include". 

5  (ii)  Wages. — Section  3121(a)  of  such 

6  Code  is  amended  by  striking  ''except  that 

7  such  term  shall  not  include"  in  the  matter 

8  preceding    paragraph    (1)    and  inserting 

9  "except  that  (subject  to  section  230(e)  of  the 

10  •  Social  Security  Act)  such  term  shall  not 

11  include". 

12  (2)  Effective  date. — The  amendments  made 

13  by  paragraph  (1)  shall  apply  with  respect  to  remunera- 

14  tion  paid  after  December  31,  1988,  and  with  respect  to 

15  earnings  from  self-employment  attributable  to  taxable 

16  years  beginning  after  the  date  of  enactment  of  this  Act. 

17  (d)  Estate  and  Gift  Surtax. — 

18  (1)  Estate  surtax. — Section  2001  of  the  Inter- 

19  nal  Revenue  Code  of  1986  is  amended  by  adding  at 

20  the  end  thereof  the  following  new  subsection: 

21  "(f)  5  Percent  Surtax  on  Taxable  Estates  Ex- 

22  CEBDING  $200,000.— 

23  "(1)  In  general. — In  addition  to  any  tax  im- 

24  posed  by  this  section,  a  tax  is  hereby  imposed  on  the 
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1  transfer  of  the  taxable  estate  of  every  decedent  in 

2  excess  of  $200,000. 

8  "(2)  E,ATE  OF  TAX. — The  rate  of  tax  imposed  by 

4  this  subsection  shall  be  equal  to  5  percent. 

5  "(3)  Treatment  of  tax. — For  purposes  of  this 

6  subtitle,  the  tax  imposed  by  this  subsection  shall  not  be 

7  treated  as  a  tax  imposed  by  this  section.". 

8  (2)  Gift  suetax. — Section  2501  of  such  Code  is 

9  amended  by  redesignating  subsection  (d)  as  subsection 

10  (e)  and  by  inserting  after  subsection  (c)  the  following 

11  new  subsection: 

12  "(d)  5  Peecent  Suetax  on  Ceetain  Gifts. — 

13  "(1)  In  geneeal. — In  addition  to  any  tax  im- 

14  posed  by  this  section,  a  tax  is  hereby  imposed  on  any 

15  gift  made  by  an  individual  to  the  extent  such  gift  ex- 

16  ceeds  such  individual's  lifetime  gift  limit. 

17  **(2)  Rate  of  tax. — The  rate  of  tax  imposed  by 

18  this  subsection  shall  be  equal  to  5  percent. 

19  "(3)  Lifetime  gift  limit. — For  purposes  of  this 

20  subsection,  the  lifetime  gift  limit  for  any  individual 

21  equals  $200,000. 

22  "(4)  Teeatment  of  tax. — For  purposes  of  this 

23  subtitle,  the  tax  imposed  by  this  subsection  shall  not  be 

24  treated  as  a  tax  imposed  by  this  section. 
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1  ''(5)  Tax  to  be  paid  by  donoe. — The  tax  im- 

2  posed  by  this  subsection  shall  be  paid  by  the  donor.". 

3  (3)  5-Year  payment  schedule  for  estate 

4  SURTAXES. — Section  6166(a)  of  such  Code  is  amended 

5  by  adding  at  the  end  thereof  the  following  new 

6  paragraph: 

7  ''(4)  5-Year  installment  payment  and  no 

8  DEFERRAL  IN  CASE  OF  SURTAX. — With  respcct  to  the 

9  surtax  imposed  by  section  2001(f),  paragraph  (1)  shall 

10  be  appHed  by  substituting  '5'  for  '10'  and  paragraph 

11  (3)  shall  not  apply.". 

12  (4)  Effective  date. — 

13  (A)  In  general. — The  amendments  made 

14  by  this  section  shall  apply  to  decedents  dying  and 

15  gifts  made  after  December  31,  1993. 

16  (B)  Lifetime  gift  limit. — For  purposes  of 

17  determining  any  individual's  lifetime  gift  limit 

18  (within  the  meaning  of  section  2501(d)(4)  of  the 

19  Internal  Revenue  Code  of  1986,  as  added  by  this 

20  section),  only  gifts  made  after  December  31, 

21  1991,  shall  be  considered. 

22  SEC.  104.  ESTABLISHMENT  OF  FEDERAL  LONG-TERM  CARE  IN- 

23  SURANCE  TRUST  FUND. 

24  (a)  In  General. — Title  XV ILL,  as  amended  by  sec- 

25  tions  4021(b)  and  4052(a)  of  the  Omnibus  Budget  Reconcilia- 
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1  tion  Act  of  1987,  is  amended  by  adding  at  the  end  the  foUow- 

2  ing  new  section: 

3  **FEDEEAL  LONG-TERM  CARE  INSURANCE  TRUST  FUND 

4  ''Sec.  1893.  (a)  There  is  hereby  created  on  the  books  of 

5  the  Treasury  of  the  United  States  a  trust  fund  to  be  known 

6  as  the  'Federal  Long-Term  Care  Insurance  Trust  Fund' 

7  (hereinafter  in  this  section  referred  to  as  the  'Trust  Fund'). 

8  The  Trust  Fund  shall  consist  of  such  gifts  and  bequests  as 

9  may  be  made  as  provided  in  section  201(i)(l)  and  amounts 

10  transferred  to  it  in  accordance  with  subsection  (c). 

11  "(b)  The  provisions  of  subsections  (b)  through  (i)  of  sec- 

12  tion  1841  shall  apply  to  the  Trust  Fund  in  the  same  manner 

13  as  they  apply  to  the  Federal  Supplementary  Medical  Insur- 

14  ance  Trust  Fund. 

15  "(c)(1)  The  Secretary  of  the  Treasury  shall,  from  tune  to 

16  time,  transfer  from  the  general  fund  of  the  Treasury  to  the 

17  Federal  Long-Term  Care  Insurance  Trust  Fund  amounts 

18  equal  to  the  sum  of — 

19  "(A)  the  aggregate  monthly  supplemental  premi- 

20  um  paid  pursuant  to  section  1839 A,  plus 

21  "(B)  amounts  equivalent  to  the  taxes  received  in 

22  the  Treasury  under  sections  2001(f)  and  2501(d)  of  the 

23  Internal  Revenue  Code  of  1986,  plus 

24  "(C)  the  amount  which  the  Secretary  estunates 

25  Federal  outlays  are  reduced  under  title  XIX  by  reason 
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1  of  the  amendments  made  by  section  101  of  the  Long- 

2  Term  Care  Assistance  Act  of  1988. 

3  "(2)  There  shall  be  transferred  from  time  to  time  from 


4  the  Federal  Hospital  Insm*ance  Trust  Fund  to  the  Trust 

5  Fund  any  amounts  in  the  Federal  Hospital  Insurance  Trust 

6  Fund  that  would  not  have  been  in  such  Fund  if  not  for  the 

7  enactment  of  the  amendments  made  by  section  103(c)(1)  of 

8  the  Federal  Long-Term  Care  Assistance  Act  of  1988. 

9  "(d)  Notwithstanding  any  other  provision  of  this  title,  all 

10  payments  under  this  title  for  benefits  payable  by  reason  of  the 

11  enactment  of  the  amendments  made  by  section  101  of  the 

12  Long-Term  Care  Assistance  Act  of  1988  shall  be  made  from 

13  the  Trust  Fund.". 


14  (b)  Effective  Date. — The  amendment  made  by  sub- 

15  section  (a)  shall  become  effective  on  the  date  of  enactment  of 

16  this  Act. 

17  TITLE  n— MEDICAID  PROVISIONS  HELATE^G  TO 

18  LONG-TERM  CARE 

19  SEC.  201.  REQUIRING  MEDICAID  EUY-IN  OF  PREMIUMS  AND 

20  COST-SHARING  FOR  CERTAIN  INDIGENT  MEDI- 

21  CARE  BENEFICIARIES. 

22  (a)  In  General.— Section  1902(a)(10)  (42  U.S.C. 

23  1396a(a)(10))  is  amended— 

24  (A)  by  striking  "and"  at  the  end  of  subpara- 

25  graph  (D); 
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1  (B)  by  inserting  "and"  at  the  end  of  subpara- 

2  graph  (E); 

3  (C)  by  inserting  after  subparagraph  (E)  the 

4  following  new  subparagraph: 

5  "(F)  for  making  medical  assistance  available 

6  to  individuals  described  in  paragraph  (1)  of  section 

7  1902(q);";  and 

8  (D)  in  the  matter  following  subparagraph  (F) 

9  (as  added  by  subparagraph  (C)  of  this  para- 

10  graph) — 

11  (i)  by  striking  "and"  before  "(IX)",  and 

12  (ii)  by  inserting  before  the  semicolon  at 

13  the  end  the  following:  ",  and  (X)  the  medical 

14  assistance  made  available  to  individuals  de- 

15  scribed  in  paragraph  (1)  of  section  1902(q) 

16  shall  be  limited  to  medical  assistance  for  the 

17  costs  described  in  paragraph  (3)  of  such 

18  section". 

19  (b)  Description  of  Coveeage. — Section  1902  (42 

20  U.S.C.  1396a)  is  amended  by  adding  at  the  end  the  fol- 

21  lowing: 

22  "(q)(l)  With  respect  to  eligibility  for  medical  assistance 

23  on  the  basis  of  subsection  (a)(10)(r),  an  individual  is  described 

24  in  this  paragraph  if — 
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1  "(A)  such  individual  would  meet  the  requirement 

2  of  section  1905(p)(l)(B)  if  not  for  his  or  her  eligibility 

3  for  medical  assistance  under  such  subsection; 

4  "(B)  a  determination  has  been  made  under  section 

5  1847  that  such  individual  is  eligible  for  long-term  care 

6  benefits  (and  such  individual  continues  to  be  eligible  for 

7  such  benefits); 

8  "(C)  the  income  of  such  individual  (as  determined 

9  under  section  1612  for  purposes  of  the  supplemental 

10  security  program)  does  not  exceed  100  percent  of  the 

11  official  poverty  line  (as  defined  by  the  Office  of  Man- 

12  agement  and  Budget,  and  revised  annually  in  accord- 

13  ance  with  section  673(2)  of  the  Omnibus  Budget  Rec- 

14  onciliation  Act  of  1981)  appHcable  to  a  family  of  the 

15  size  involved;  and 

16  "(D)  the  resources  of  such  individual  (as  deter- 

17  mined  under  section  1613  for  purposes  of  the  supple- 

18  mental  security  program)  do  not  exceed  (except  as  pro- 

19  vided  in  paragraph  (2))  the  maximum  amount  of  re- 

20  sources  that  an  individual  may  have  and  obtain  benefits 

21  under  that  program. 

22  "(2)  In  the  case  of  a  State  that  provides  medical  assist- 


23  ance  to  individuals  not  described  in  section  1902(a)(10)(A), 

24  the  State,  at  its  option,  may  use  under  paragraph  (1)(D)  such 

25  resource  level  (which  is  higher  than  the  level  described  in 
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1  that  paragraph)  as  may  be  appHcable  with  respect  to  individ- 

2  uals  described  in  paragraph  (1)  (without  regard  to  subpara- 

3  graph  (D))  who  are  not  described  in  section  1902(a)(10)(A). 

4  "(3)  The  costs  described  m  this  paragraph  Avith  respect 

5  to  medical  assistance  furnished  to  an  individual  described  hi 

6  paragraph  (1)  are — 

7  "(A)  the  costs  described  in  subparagraphs  (A) 

8  through  (D)  of  paragraph  (3)  of  section  1905(p); 

9  "(B)  at  the  option  of  the  State,  the  costs  de- 

10  scribed  in  the  last  sentence  of  paragraph  (3)  of  such 

11  section;  and 

12  "(C)  in  the  case  of  chronic  home  care  services  (as 

13  defined  m  section  1861(jj))  and  chronic  nursing  home 

14  services  (as  defined  in  section  1861(11)),  the  amount 

15  charged  by  a  provider  under  section  1866(a)(2)(A).". 

16  (c)     Conforming     Amendments. — (1)  Section 

17  1902(a)(10)(C)  of  such  Act  (42  U.S.C.  1396a(a)(10)(C))  is 

18  amended  by  striking  "(A)  or  (E)"  in  the  matter  preceding 

19  clause  (i)  and  insertmg  "(A),  (E),  or  (F)". 

20  (2)  Section  1902(n)  (42  U.S.C.  1396a(n))  is  amended  by 

21  insertmg  "(or  for  the  costs  described  ui  subsection  (q)(3))" 

22  before  the  comma. 

23  (3)  Section  1903(f)(4)  (42  U.S.C.  1396b(f)(4))  is  amend- 

24  ed      by       msertmg       "or       1902(a)(10)(r)"  after 

25  "1902(a)(10)(A)(ii)(X)". 
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1  (4)  Subsections  (a)  and  (b)  of  section  1916  (42  U.S.C. 

2  1396o)  are  each  amended  by  striking  "(A)  or  (E)"  in  the 

3  matter  preceding  paragraph  (1)  and  inserting  "(A),  (E),  or 

4  (F)". 

5  (d)  Teeatment  of  States  Providing  Medical  As- 

6  SISTANCE  Under  Waiver. — In  the  case  of  any  State  which 

7  is  providing  medical  assistance  to  its  residents  under  a  waiver 

8  granted  under  section  1115(a)  of  the  Social  Security  Act,  the 

9  Secretary  of  Health  and  Human  Services  shall  require  the 

10  State  to  meet  the  requirement  of  section  1902(a)(10)(r)  of 

11  the  Social  Security  Act  in  the  same  manner  as  the  State 

12  would  be  required  to  meet  such  requirement  if  the  State  had 

13  in  effect  a  plan  approved  under  title  XIX  of  such  Act. 


14  (e)  Effective  date. — 

15  (1)  General  rule. — The  amendments  made  by 

16  this  section  shall  apply  (except  as  provided  under  para- 

17  graph  (2))  with  respect  to  payments  under  title  XIX  of 

18  the  Social  Security  Act  for  calendar  quarters  beginning 

19  on  or  after  January  1,  1991,  without  regard  to  wheth- 

20  er  or  not  final  regulations  to  carry  out  such  amend- 

21  ments  have  been  promulgated  by  such  date,  with  re- 

22  spect  to  medical  assistance  for — 

23  (A)  monthly  premiums  under  title  XVm  of 

24  such  Act  for  months  beginning  with  January 

25  1991,  and 
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1  (B)  items  and  services  furnished  on  and  after 

2  January  1,  1991. 

3  (2)  Special  exile. — In  the  case  of  a  State  plan 

4  for  medical  assistance  under  title  XIX  of  the  Social 

5  Security  Act  which  the  Secretary  of  Health  and 

6  Human  Services  determines  requires  State  legislation 

7  (other  than  legislation  appropriating  funds)  in  order  for 

8  the  plan  to  meet  the  additional  requirements  unposed 

9  by  the  amendments  made  by  this  section,  the  State 

10  plan  shall  not  be  regarded  as  failing  to  comply  with  the 

11  requirements  of  such  title  solely  on  the  basis  of  its  fail- 

12  ure  to  meet  these  additional  requirements  before  the 

13  first  day  of  the  first  session  of  the  State  legislature  that 

14  begins  after  the  date  of  the  enactment  of  this  Act. 

15  SEC.  202.  PROTECTION  OF  INCOME  AND  RESOURCES  OF 

16  COUPLE  FOR  MAINTENANCE  OF  COMMUNITY 

17  SPOUSE. 

18  (a)  In  General. — Title  XIX,  as  amended  by  section 

19  4211(a)  of  the  Omnibus  Budget  Reconciliation  Act  of  1987, 

20  is  amended — 

21  (1)  by  redesignating  section  1923  as  section  1924, 

22  and 

23  (2)  by  inserting  after  section  1922  the  following 

24  new  section: 
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1  "treatment  of  income  and  eesoueces  for  certain 

2  institutionalized  spouses 

3  "Sec.  1923.  (a)  Special  Treatment  for  Institu- 

4  TIONALIZED  SpOUSES. — 

5  "(1)  Supersedes  other  provisions. — In  de- 

6  termining  the  eligibility  for  medical  assistance  of  an  in- 

7  stitutionalized  spouse  (as  defined  in  subsection  (h)(1)), 

8  the  provisions  of  this  section  supersede  any  other  pro- 

9  vision  of  this  title  (including  sections  1902(a)(17)  and 

10  1902(f))  which  is  inconsistent  with  them. 

11  "(2)  No  comparable  treatment  required. — 

12  Any  different  treatment  provided  under  this  section  for 

13  institutionalized  spouses  shall  not,  by  reason  of  para- 

14  graph  (10)  or  (17)  of  section  1902(a),  require  such 

15  treatment  for  other  individuals. 

16  "(3)  Does  not  affect  certain  determina- 

17  TIONS. — Except  as  this  section  specifically  provides, 

18  this  section  does  not  apply  to — 

19  "(A)  the  determination  of  what  constitutes 

20  income  or  resources,  or 

21  "(B)  the  methodology  and  standards  for  de- 

22  termining  and  evaluating  income  and  resources. 

23  "(4)  Application  in  certain  states  and 

24  territories. — 
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1  **(A)  Application  in  states  operating 

2  UNDEE     DEMONSTRATION     PROJECTS. — In  the 

3  case  of  any  State  which  is  providing  medical  as- 

4  sistance  to  its  residents  under  a  waiver  granted 

5  under  section  1115,  the  Secretary  shall  require 

6  the  State  to  meet  the  requirements  of  this  section 

7  in  same  manner  as  the  State  would  be  required  to 

8  meet  such  requirement  if  the  State  had  in  effect  a 

9  plan  approved  under  this  title. 

10  "(B)      No      APPLICATION      IN  COMMON- 

11  WEALTHS  AND  TERRITORIES. — This  SCCtioU  shall 

12  only  apply  to  a  State  that  is  one  of  the  50  States 

13  or  the  District  of  Columbia. 

14  "(b)  Rules  for  Treatment  of  Income. — 

15  "(1)   Separate   treatment   of   income. — 

16  During  any  month  in  which  an  institutionahzed  spouse 

17  is  in  the  institution,  no  income  of  the  community 

18  spouse  shall  be  deemed  available  to  the  institutional- 

19  ized  spouse. 

20  "(2)  Attribution  of  income. — In  determining 

21  the  income  of  an  institutionalized  spouse  or  community 

22  spouse,  after  the  institutionalized  spouse  has  been  de- 

23  termined  to  be  eligible  for  medical  assistance,  except  as 

24  othervdse  provided  in  this  section  and  regardless  of  any 
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1  State  laws  relating  to  community  property  or  the  divi- 

2  sion  of  marital  property,  the  following  rules  apply: 

3  "(A)  NoN-TEUST  PROPEETY. — Subject  to 

4  subparagraphs  (C)  and  (D),  in  the  case  of  income 

5  not  from  a  trust,  unless  the  instrument  providing 

6  the  income  otherwise  specifically  provides — 

7  "(i)  if  payment  of  income  is  made  solely 

8  in  the  name  of  the  institutionalized  spouse  or 

9  the  community  spouse,  the  income  shall  be 

10  considered  available  only  to  that  respective 

11  spouse; 

12  "(ii)  if  payment  of  income  is  made  in 

13  the  names  of  the  institutionalized  spouse  and 

14  the    community    spouse,    one-half   of  the 

15  income  shall  be  considered  available  to  each 

16  of  them;  and 

17  ''(iii)  if  payment  of  mcome  is  made  in 

18  the  names  of  the  institutionalized  spouse  or 

19  the  community  spouse,  or  both,  and  to  an- 

20  other  person  or  persons,  the  income  shall  be 

21  considered  available  to  each  spouse  in  pro- 

22  portion  to  the  spouse's  mterest  (or,  if  pay- 

23  ment  is  made  with  respect  to  both  spouses 

24  and  no  such  interest  is  specified,  one-half  of 
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1  the  joint  interest  shall  be  considered  avail- 

2  able  to  each  spouse). 

3  **(B)  Teust  property. — In  the  case  of  a 

4  trust — 

5  "(i)  except  as  provided  in  clause  (ii), 

6  income  shall  be  attributed  in  accordance  with 

7  the  provisions  of  this  title  (including  sections 

8  1902(a)(17)  and  1902(k)),  and 

9  "(ii)  income  shall  be  considered  avail- 

10  able  to  each  spouse  as  provided  in  the  trust, 

11  or,  in  the  absence  of  a  specific  provision  in 

12  the  trust — 

13  "(I)  if  payment  of  income  is  made 

14  solely  to  the  institutionalized  spouse  or 

15  the  community  spouse,  the  income  shall 

16  be  considered  available  only  to  that  re- 

17  spective  spouse; 

18  '*(n)  if  payment  of  income  is  made 

19  to  both  the  institutionalized  spouse  and 

20  the  community  spouse,  one-half  of  the 

21  income  shall  be  considered  available  to 

22  each  of  them;  and 

23  "(HI)  if  payment  of  income  is 

24  made  to  the  institutionaUzed  spouse  or 

25  the  community  spouse,  or  both,  and  to 
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1  another  person  or  persons,  the  income 

2  shall  be  considered  available  to  each 

3  spouse  in  proportion  to  the  spouse's  in- 

4  terest  (or,  if  payment  is  made  with  re- 

5  spect  to  both  spouses  and  no  such  inter- 

6  est  is  specified,  one-half  of  the  joint  in- 

7  terest  shall  be  considered  available  to 

8  each  spouse). 

9  ''(C)  Peopeety  with  no  insteument. — 

10  In  the  case  of  income  not  from  a  trust  in  which 

11  there  is  no  instrument  estabhshing  ownership, 

12  subject  to   subparagraph  (D),   one-half  of  the 

13  income  shall  be  considered  to  be  available  to  the 

14  institutionalized  spouse  and  one-half  to  the  com- 

15  munity  spouse. 

16  "(D)  Rebutting  owneeship. — The  rules 

17  of  subparagraphs  (A)  and  (C)  are  superseded  to 

18  the  extent  that  an  institutionalized  spouse  can  es- 

19  tablish,  by  a  preponderance  of  the  evidence,  that 

20  the  ownership  interests  in  income  are  other  than 

21  as  provided  under  such  subparagraphs. 

22  "(3)  Special  income  atteibution  eule  foe 

23  institutionalized  spouses  in  ceetain  states. — 

24  In  determining  the  income   of  an  institutionahzed 

25  spouse  at  the  time  of  application  for  benefits  under  this 
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1  title,  in  the  case  of  any  community  property  State  that 

2  does  not  provide  coverage  under  the  State  plan  for 

3  medically  needy  individuals,  the  amount  of  income  con- 

4  sidered  to  be  available  to  such  spouse  shall  be  an 

5  amount  equal  to  V^.  of  the  combined  income  of  such 

6  spouse  and  the  community  spouse. 

7  ''(c)  EuLES  FOR  Treatment  of  Resources. — 

8  "(1)  Computation  of  spousal  share  at 

9  time  of  institutionalization. — 

10  "(A)   Total   joint   resources. — There 

11  shall  be  computed  (as  of  the  beginning  of  a  contin- 

12  uous  period  of  institutionalization  of  the  institu- 

13  tionalized  spouse) — 

14  "(i)  the  total  value  of  the  resources  to 

15  the  extent  either  the  institutionalized  spouse 

16  or  the  community  spouse  has  an  ownership 

17  interest,  and 

18  "(ii)  a  spousal  share  which  is  equal  to 

19  y2  of  such  total  value. 

20  "(B)  Assessment. — At  the  request  of  an 

21  institutionalized  spouse  or  community  spouse,  at 

22  the  beginning  of  a  continuous  period  of  institution- 

23  ahzation  of  the  institutionalized  spouse  and  upon 

24  the  receipt  of  relevant  documentation  of  resources, 

25  the  State  shall  promptly  assess  and  document  the 
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1  total  value  described  in  subparagraph  (A)(i)  and 

2  shall  provide  a  copy  of  such  assessment  and  docu- 

3  mentation  to  each  spouse  and  shall  retain  a  copy 

4  of  the  assessment  for  use  under  this  section.  If  the 

5  request  is  not  part  of  an  application  for  medical 

6  assistance  under  this  title,  the  State  may,  at  its 

7  option  as  a  condition  of  providing  the  assessment, 

8  require  payment  of  a  fee  not  exceeding  the  rea- 

9  sonable  expenses  of  providing  and  documenting 

10  the  assessment. 

11  "(2)  Attribution  of  resources  at  time  of 

12  INITIAL  ELIGIBILITY  DETERMINATION. — In  dctermin- 

13  ing  the  resources  of  an  institutionalized  spouse  at  the 

14  time  of  application  for  benefits  under  this  title,  regard- 

15  less  of  any  State  laws  relating  to  community  property 

16  or  the  division  of  marital  property — 

17  "(A)  except  as  provided  in  subparagraph  (B), 

18  all  the  resources  held  by  either  the  institutional- 

19  ized  spouse,  community  spouse,  or  both,  shall  be 

20  considered  to  be  available  to  the  institutionalized 

21  spouse,  and 

22  "(B)  resources  shall  not  be  considered  to  be 

23  available  to  an  institutionalized  spouse,  to  the 

24  extent  that  the  amount  of  such  resources  does  not 
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1  exceed  the  amount  computed  under  subsection 

2  (f)(2)(A)  (as  of  the  time  of  application  for  benefits). 

3  "(3)  Assignment  of  suppoet  eights. — The 

4  institutionaHzed  spouse  shall  not  be  ineligible  by  reason 

5  of  resources  determined  under  paragraph  (2)  to  be 

6  available  for  the  cost  of  care  where — 

7  "(A)  the  institutionalized  spouse  has  assigned 

8  to  the  State  any  rights  to  support  from  the  com- 

9  munity  spouse; 

10  ''(B)  the  institutionalized  spouse  lacks  the 

11  ability  to  execute  an  assignment  due  to  physical 

12  or  mental  impairment  but  the  State  has  the  right 

13  to  bring  a  support  proceeding  against  a  communi- 

14  ty  spouse  without  such  assignment;  or 

15  "(C)  the  State  determines  that  denial  of  eli- 

16  gibility  would  work  an  undue  hardship. 

17  "(4)   Sepaeate   teeatment   of  eesoueces 

18  aftee  eligibility  foe  benefits  established. — 

19  During  the  continuous  period  in  which  an  institutional- 

20  ized  spouse  is  in  an  institution  and  after  the  month  in 

21  which  an  institutionalized  spouse  is  determined  to  be 

22  eligible  for  benefits  under  this  title,  no  resources  of  the 

23  community  spouse  shall  be  deemed  available  to  the  in- 

24  stitutionalized  spouse. 
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1  "(5)  Eesoueces  defined. — In  this  section,  the 

2  term  'resources'  does  not  include — 

3  "(A)  resources  excluded  under  subsection  (a) 

4  or  (d)  of  section  1613, 

5  "(B)  resources  that  would  be  excluded  under 

6  section  1613(a)(2)(A)  but  for  the  limitation  on 

7  total  value  described  in  such  section,  and 

8  **(C)    resources    which   are   necessary  to 

9  produce  income  that  is  made  available  to  the  com- 

10  munity  spouse  or  for  the  family  allowance  under 

11  subsection  (d),  subject  to  the  greater  of  the  limit 

12  under  subsection  (d)(3)(B)  or  (d)(5). 

13  ''(d)    Peotecting    Income     for  Community 

14  Spouse. — 

15  "(1)  Allowances  to  be  offset  feom  income 

16  OF  institutionalized  spouse. — After  an  institu- 

17  tionalized  spouse  is  determined  to  be  eligible  for  medi- 

18  cal  assistance,  in  determining  the  amount  of  the 

19  spouse's  income  that  is  to  be  appHed  monthly  to  pay- 

20  ment  for  the  costs  of  care  in  the  institution,  there  shall 

21  be  deducted  from  the  spouse's  monthly  income  the  fol- 

22  lowing  amounts  in  the  following  order: 

23  "(A)  A  personal  needs  allowance  (described 

24  in  section  1902(p)(l)),  in  an  amount  not  less  than 

25  the  amount  specified  in  section  1902(p)(2). 
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1  **(B)  A  community  spouse  monthly  income 

2  allowance  (as  defined  in  paragraph  (2)),  but  only 

3  to  the   extent  income  of  the  institutionalized 

4  spouse  is  made  available  to  (or  for  the  benefit  of) 

5  the  community  spouse. 

6  ''(C)  A  family  allowance,  for  each  family 

7  member,  equal  to  at  least  Vs  of  the  amount  by 

8  which  the  amount  described  in  paragraph  (3)(A)(i) 

9  exceeds  the  amount  of  the  monthly  income  of  that 

10  family  member. 

11  "(D)  Amoimts  for  incurred  expenses  for  med- 

12  ical  or  remedial  care  for  the  institutionalized 

13  spouse  that  are  not  subject  to  payment  by  a  legal- 

14  ly  Hable  third  party. 

15  In  subparagraph  (C),  the  term  'family  member'  only  m- 

16  eludes  minor  or  dependent  children,  dependent  parents, 

17  or  dependent  siblings  of  the  institutionalized  or  commu- 

18  nity  spouse  who  are  residing  with  the  community 

19  spouse. 

20  "(2)  Community  spouse  monthly  income  al- 

21  LOWANCE  DEFINED. — In  this  section  (except  as  pro- 

22  vided  in  paragraph  (5)),  the  'community  spouse  month- 

23  ly  income  allowance'  for  a  community  spouse  is  an 

24  amount  by  which — 
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1  "(A)  except  as  provided  in  subsection  (e),  the 

2  minimum  monthly  maintenance  needs  allowance 

3  (established  under  and  in  accordance  with  para- 

4  graph  (3))  for  the  spouse,  exceeds 

5  "(B)  the  amount  of  monthly  income  other- 

6  wise  available  to  the  community  spouse  (deter- 

7  mined  without  regard  to  such  an  allowance). 

8  *'(3)  Establishment  of  minimum  monthly 

9  maintenance  needs  allowance. — 

10  "(A)  In  geneeal. — Each  State  shall  estab- 

11  lish  a  minimum  monthly  maintenance  needs  allow- 

12  ance  for  each  community  spouse  which,  subject  to 

13  subparagraph  (B),  is  equal  to  or  exceeds — 

14  "(i)  122  percent  of  V12  of  the  nonfarm 

15  income  official  poverty  line  (defined  by  the 

16  Office  of  Management  and  Budget  and  re- 

17  vised  annually  in  accordance  with  sections 

18  652  and  673(2)  of  the  Omnibus  Budget  Rec- 

19  onciliation  Act  of  1981)  for  a  family  unit  of  2 

20  members;  plus 

21  **(ii)  an  excess  shelter  allowance  (as  de- 

22  fined  in  paragraph  (4)). 

23  A  revision  of  the  official  poverty  line  referred  to 

24  in  clause  (i)  shall  apply  to  medical  assistance  fur- 

25  nished  during  and  after  the  second  calendar  quar- 
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1  ter  that  begins  after  the  date  of  pubHcation  of  the 

2  revision. 

3  **(B)  Cap  on  minimum  monthly  mainte- 

4  nance    needs    allowance. — The  minimum 

5  monthly  maintenance  needs  allowance  established 

6  under  subparagraph  (A)  may  not  exceed  $1,500 

7  (subject  to  adjustment  under  subsections  (e)  and 

8  (g)),  or,  if  greater,  the  amount  determined  under 

9  State  law,  practice,  or  poHcy  or  the  State  plan 

10  (whether  approved  or  not). 

11  "(4)  Excess  shelter  allowance  defined. — 

12  In  paragraph  (3)(A)(ii),  the  term  'excess  shelter  allow- 

13  ance'  means,  for  a  community  spouse,  the  amount  by 

14  which  the  sum  of — 

15  "(A)  the  spouse's  expenses  for  rent  or  mort- 

16  gage  pa3m[ient  (including  principal  and  interest), 

17  taxes  and  insurance  and,  in  the  case  of  a  condo- 

18  minium   or   cooperative,   required  maintenance 

19  charge,  for  the  community  spouse's  principal  resi- 

20  dence,  and 

21  "(B)  the  standard  utility  allowance  (used  by 

22  the  State  under  section  5(e)  of  the  Food  Stamp 

23  Act  of  1977)  or,  if  the  State  does  not  use  such  an 

24  allowance,  the  spouse's  actual  utihty  expenses, 
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1  exceeds  30  percent  of  the  amount  described  in  para- 

2  graph  (3)(A)(i),  except  that,  in  the  case  of  a  condomini- 

3  um  or  cooperative,  for  which  a  maintenance  charge  is 

4  included  under  subparagraph  (A),  any  allowance  under 

5  subparagraph  (B)  shall  be  reduced  to  the  extent  the 

6  maintenance  charge  includes  utility  expenses. 

7  "(5)  CouET  ORDEEED  SUPPOET. — If  a  court  has 

8  entered  an  order  against  an  institutionalized  spouse  for 

9  monthly  income  for  the  support  of  the  community 

10  spouse,  the  community  spouse  monthly  income  allow- 

11  ance  for  the  spouse  shall  be  not  less  than  the  amount 

12  of  the  monthly  income  so  ordered. 

13  "(e)  Notice  and  Faie  Heaeing. — 

14  ''(1)  Notice. — Upon — 

15  "(A)  a  determination  of  eligibility  for  medical 

16  assistance  of  an  institutionalized  spouse,  or 

17  "(B)  a  request  by  either  the  institutionahzed 

18  spouse,  or  the  community  spouse,  or  a  representa- 

19  tive  acting  on  behalf  of  either  spouse, 

20  each  State  shall  notify  both  spouses  (in  the  case  de- 

21  scribed  in  subparagraph  (A))  or  the  spouse  making  the 

22  request  (in  the  case  described  in  subparagraph  (B))  of 

23  the  amount  of  the  community  spouse  monthly  income 

24  allowance  (described  in  subsection  (d)(1)(B)),  of  the 

25  amount  of  any  family  allowances  (described  in  subsec- 
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1  tion  (d)(1)(C)),  of  the  method  for  computing  the  amount 

2  of  the  community  spouse  resources  allowance  permitted 

3  under  subsection  (f),  and  of  the  spouse's  right  to  a  fair 

4  hearing  under  this  subsection  respecting  ownership  or 

5  availability  of  income  or  resources,  and  the  determina- 

6  tion  of  the  community  spouse  monthly  income  or  re- 

7  source  allowance. 

8  ''(2)  Fair  hearing. — If  either  the  institutional- 

9  ized  spouse  or  the  community  spouse  is  dissatisfied 

10  with  a  determination  of — 

11  *'(A)  the  community  spouse  monthly  income 

12  allowance  because  the  amount  of  the  minimum 

13  monthly  maintenance  needs  allowance  (estabhshed 

14  under  subsection  (d)(3))  is  not  adequate  to  support 

15  the  community  spouse  without  financial  duress; 

16  * '(B)  the  amount  of  monthly  income  other- 

17  wise  available  to  the  community  spouse  (as  ap- 

18  plied  under  subsection  (d)(2)(B)); 

19  "(C)  the  computation  of  the  spousal  share  of 

20  resources  under  subsection  (c)(1); 

21  "(D)  the  attribution  of  resources  under  sub- 

22  section  (c)(2);  or 

23  ''(E)  the  determination  of  the  community 

24  spouse  resource  allowance  (as  defined  in  subsec- 

25  tion  (f)(2)); 
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1  such  spouse  is  entitled  to  a  fair  hearing  described  in 

2  section  1902(a)(3)  with  respect  to  such  determination. 

3  If  either  such  spouse  estabhshes  that  the  minimum 

4  monthly  maintenance  needs  allowance  or  the  communi- 

5  ty  spouse  resource  allowance  (in  relation  to  the  amount 

6  of  income  generated  by  such  an  allowance)  is  not  ade- 

7  quate  to  support  the  community  spouse  without  finan- 

8  cial  duress,  there  shall  be  substituted,  for  the  minimum 

9  monthly  maintenance  needs  allowance  in  subsection 

10  (d)(2)(A)  (or  for  the  community  spouse  resource  allow- 

11  ance  under  subsection  (f)(2)),  an  amount  adequate  to 

12  support  the  community  spouse  without  financial  duress. 

13  ''(f)  Peemitting  Transfee  of  Eesources  to  Com- 

14  MUNiTY  Spouse. — 

15  "(1)  In  geneeal. — An  institutionaHzed  spouse 

16  may,  without  regard  to  section  1917,  transfer  to  the 

17  community  spouse  (or  to  another  for  the  sole  benefit  of 

18  the  community  spouse)  an  amount  equal  to  the  commu- 

19  nity  spouse  resource  allowance  (as  defined  in  para- 

20  graph  (2)),  but  only  to  the  extent  the  resources  of  the 

21  institutionalized  spouse  are  transferred  to  (or  for  the 

22  sole  benefit  of)  the  community  spouse.  The  transfer 

23  under  the  preceding  sentence  shall  be  made  not  later 

24  than  one  year  after  the  date  of  the  initial  determination 
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1  of  eligibility  or  such  time  as  is  necessary  to  obtain  a 

2  court  order  under  paragraph  (4)  (whichever  is  longer). 

3  "(2)  Community  spouse  resource  allow- 

4  ANCE  DEFINED. — In  paragraph  (1),  the  'community 

5  spouse  resource  allowance'  for  a  community  spouse  is 

6  an  amount  (if  any)  by  which — 

7  "(A)  the  greatest  of — 

8  "(i)   $12,000   (subject   to  adjustment 

9  under  subsection  (g)),  or,  if  greater,  the 

10  amount  determined  under  State  law,  prac- 

11  tice,   or  policy  or  under  the  State  plan 

12  (whether  approved  or  not); 

13  ''(ii)  the  lesser  of  (I)  the  spousal  share 

14  computed  under  subsection  (c)(1),  or  (11)  4 

15  tunes  the  amount  described  in  clause  (i); 

16  "(iii)  the  amount  estabHshed  under  sub- 

17  section  (e)(2);  or 

18  "(iv)  the  amount  transferred  under  a 

19  court  order  under  paragraph  (3), 

20  exceeds 

21  "(B)  the  amount  of  the  resources  otherwise 

22  available  to  the  conununity  spouse  (determined 

23  without  regard  to  such  an  allowance). 

24  "(3)  Transfers  under  court  orders. — If  a 

25  court  has  entered  an  order  against  an  institutionalized 
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1  spouse  for  the  support  of  the  community  spouse,  sec- 

2  tion  1917  shall  not  apply  to  amounts  of  resources 

3  transferred  pursuant  to  such  order  for  the  support  of 

4  the  spouse  or  a  family  member  (as  defined  in  subsec- 

5  tion  (d)(1)). 

6  "(g)  Indexing  Dollae  Amounts. — For  services  fur- 


7  nished  during  a  calendar  year  after  1988,  the  dollar  amounts 

8  specified  in  subsections  (d)(3)(B)  and  (f)(2)(A)(i)  shall  be  in- 

9  creased  by  the  same  percentage  as  the  percentage  increase  in 

10  the  consumer  price  index  for  all  urban  consumers  (all  items; 

11  U.S.  city  average)  betv^een  September  1987  and  the  Septem- 

12  her  before  the  calendar  year  involved. 


13  "(h)  Definitions. — In  this  section: 

.14  "(1)  The  term  'institutionalized  spouse'  means  an 

15  individual  v^ho — 

16  "(A)  is  in  a  hospital,  skilled  nursing  facihty, 

17  or  intermediate  care  facility,  or  who  (at  the  option 

18  of     the     State)     is     described     in  section 

19  1902(a)(10)(A)(ii)(YI),  and 

20  **CB)  is  married  to  a  spouse  who  is  not  in  a 

21  hospital,  skilled  nursing  facility,  or  intermediate 

22  care  facility; 

23  but  does  not  include  any  such  individual  who  is  not 

24  likely  to  meet  the  requirements  of  subparagraph  (A)  for 

25  at  least  30  consecutive  days. 
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1  **(2)  The  term  'community  spouse'  means  the 

2  spouse  of  an  institutionalized  spouse.". 

3  (b)  Taking  into  Account  Ceetain  Transfees  of 

4  Assets.— Subsection  (c)  of  section  1917  (42  U.S.C.  1396p) 

5  is  amended  to  read  as  follows: 

6  ''(c)(1)  In  order  to  meet  the  requirements  of  this  subsec- 

7  tion  (for  purposes  of  section  1902(a)(50)(B)),  the  State  plan 

8  must  provide  for  a  period  of  ineligibihty  in  the  case  of  an 

9  institutionalized  individual  (as  defined  m  paragraph  (3))  who, 

10  at  any  time  during  the  26-month  period  immediately  before 

11  the  individual's  application  for  medical  assistance  under  the 

12  State  plan,  disposed  of  resources  for  less  than  fair  market 

13  value.  The  period  of  ineligibility  shall  begin  with  the  month 

14  in  which  such  resources  were  transferred  and  the  number  of 

15  months  in  such  period  shall  be  equal  to  (A)  the  total  uncom- 

16  pensated  value  of  the  resources  so  transferred,  divided  by  (B) 

17  the  average  cost,  to  a  private  patient  at  the  time  of  the  appli- 

18  cation,  of  nursing  home  care  in  the  State  or,  at  State  option, 

19  in  the  community  in  which  the  individual  is  institutionalized. 

20  **(2)  An  individual  shall  not  be  ineligible  for  medical  as- 

21  sistance  by  reason  of  paragraph  (1)  to  the  extent  that — 

22  "(A)  the  resources  transferred  were  a  home  and 

23  title  to  the  home  was  transferred  to — 

24  "(i)  the  spouse  of  such  mdividual; 
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1  ''(ii)  a  child  of  such  individual  who  is  under 

2  age  21,  or  (with  respect  to  States  eligible  to  par- 

3  ticipate  in  the  State  program  established  under 

4  title  XVI)  is  blind  or  permanently  and  totally  dis- 

5  abled,  or  (with  respect  to  States  which  are  not  el- 

6  igible  to  participate  in  such  program)  is  blind  or 

7  disabled  as  defined  in  section  1614; 

8  "(iii)  a  sibling  of  such  individual  who  has  an 

9  equity  interest  in  such  home  and  who  was  resid- 

10  ing  in  such  individual's  home  for  a  period  of  at 

11  least  one  year  immediately  before  the  date  of  the 

12  individual's  admission  to  the  medical  institution; 

13  or 

14  "(iv)  a  son  or  daughter  of  such  individual 

15  (other  than  a  child  described  in  clause  (ii))  who 

16  was  residing  in  such  individual's  home  for  a 

17  period  of  at  least  two  years  immediately  before 

18  the  date  of  such  individual's  admission  to  the 

19  medical  institution,  and  who  (as  determined  by  the 

20  State)  provided  care  to  such  individual  which  per- 

21  mitted  such  individual  to  reside  at  home  rather 

22  than  in  an  institution; 

23  "(B)  the  resources  were  transferred  to  (or  to  an- 

24  other  for  the  sole  benefit  of)  the  community  spouse,  as 
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1  defined  in  section  1921(h)(2),  or  the  individual's  child 

2  who  is  blind  or  permanently  and  totally  disabled; 

3  "(C)  a  satisfactory  showing  is  made  to  the  State 

4  (in  accordance  with  any  regulations  promulgated  by  the 

5  Secretary)  that  (i)  the  individual  intended  to  dispose  of 

6  the  resources  either  at  fair  market  value,  or  for  other 

7  valuable  consideration,  or  (ii)  the  resources  were  trans- 

8  ferred  exclusively  for  a  purpose  other  than  to  qualify 

9  for  medical  assistance;  or 

10  **(D)  the  State  determines  that  denial  of  eligibility 

11  would  work  an  undue  hardship. 

12  "(3)  In  this  subsection,  the  term  'institutionalized  indi- 

13  vidual'  means  an  individual  who — 

14  "(A)  is  an  inpatient  in  a  hospital,  skilled  nursing 

15  facility,  or  intermediate  care  facility,  and 

16  "(B)  is  required,  as  a  condition  of  receiving  serv- 

17  ices  in  such  institution  under  the  State  plan,  to  spend 

18  for  costs  of  medical  care  all  but  a  minimal  amount  of 

19  the  individual's  income  required  for  personal  needs. 

20  "(4)  A  State  may  not  provide  for  any  period  of  ineligibil- 

21  ity  for  an  institutionalized  individual  due  to  transfer  of  re- 

22  sources  for  less  than  fair  market  value  except  in  accordance 

23  with  this  subsection.". 

24  (c)  Conforming  Amendments. — Section  1902(a)  (42 

25  U.S.C.  1396a(a))  is  amended— 
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1  (1)  in  paragraph  (10)(C)(i)(IID,  by  striking  "the 

2  same"  each  place  it  appears  and  inserting  "no  more 

3  restrictive  than  the"; 

4  (2)  by  striking  "and"  at  the  end  of  paragraph 

5  (48); 

6  (3)  by  striking  the  period  at  the  end  of  paragraph 

7  (49)  and  inserting  ";  and",  and 

8  (4)  by  inserting  after  paragraph  (49)  the  following 

9  new  paragraph: 

10  "(50)(A)  meet  the  requirements  of  section  1923 

11  (relating  to  protection  of  community  spouses),  and  (B) 

12  meet  the  requirement  of  section  1917(c)  (relating  to 

13  transfer  of  assets).";  and 

14  (5)  by  adding  at  the  end  the  following  new  sen- 

15  tence:  "For  purposes  of  paragraph  (10),  methodology  is 

16  considered  to  be  'no  more  restrictive'  if,  using  the 

17  methodology,  additional  individuals  may  be  eligible  for 

18  medical  assistance  and  no  individuals  who  are  other- 

19  wise  eligible  are  made  ineligible  for  such  assistance.". 

20  (d)  Study  of  Means  of  Recoveeing  Costs  of 


21  NuESiNG  Facility  Seevices  Feom  Estates  of  Benefi- 

22  ciAEiES. — The  Secretary  of  Health  and  Human  Services 

23  shall  study  the  means  for  recovering  amounts  from  estates  of 

24  deceased  medicaid  beneficiaries  (or  the  estates  of  the  spouses 

25  of  such  deceased  beneficiaries)  to  pay  for  the  medical  assist- 
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1  ance  for  skilled  nursing  facility  or  intermediate  care  facility 

2  services  furnished,  under  title  XIX  of  the  Social  Security 

3  Act,  to  such  medicaid  beneficiaries.  The  Secretary  shall 

4  report  to  Congress,  not  later  than  December  31,  1988,  on 

5  such  means,  and  uiclude  appropriate  recommendations  for 

6  changes  in  legislation. 

7  (e)  Effective  Date. — (1)  Except  as  provided  in  para- 

8  graphs  (2)  and  (3),  the  amendments  made  by  this  section  shall 

9  apply  to  payments  under  title  XIX  of  the  Social  Security  Act 

10  for  calendar  quarters  beginning  on  or  after  January  1,  1988, 

11  without  regard  to  whether  or  not  final  regulations  to  carry 

12  out  such  amendments  have  been  promulgated  by  such  date. 

13  (2)  In  the  case  of  a  State  plan  for  medical  assistance 

14  under  title  XIX  of  the  Social  Security  Act  which  the  Secre- 

15  tary  of  Health  and  Human  Services  determines  requires 

16  State  legislation  (other  than  legislation  appropriating  funds) 

17  in  order  for  the  plan  to  meet  the  additional  requirements  im- 

18  posed  by  the  amendments  made  by  this  section,  the  State 

19  plan  shall  not  be  regarded  as  failing  to  comply  with  the  re- 

20  quirements  of  such  title  solely  on  the  basis  of  its  failure  to 

21  meet  these  additional  requirements  before  the  first  day  of  the 

22  first  calendar  quarter  beginning  after  the  close  of  the  first 

23  regular  session  of  the  State  legislature  that  begins  after  the 

24  date  of  the  enactment  of  this  Act. 
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1  (3)(A)  Subsection  (c)  of  section  1923  of  the  Social  Secu- 

2  rity  Act  (as  inserted  by  subsection  (a))  shall  apply  only  to 

3  institutionahzed  individuals  who  begin  continuous  periods  of 

4  institutionalization  on  or  after  January  1,  1988. 

5  (B)  The  amendments  made  by  subsection  (b)  shall  apply 

6  with  respect  to  resources  transferred  on  or  after  January  1, 

7  1988. 

8  SEC.  203.  DETERMINATION  AND  USE  OF  MEDICAID  SAVINGS. 

9  (a)  In  General. — Title  XIX,  as  amended  by  section 

10  202,  is  further  amended — 

11  (1)  by  redesignating  section  1924  as  section  1925; 

12  and 

13  (2)  by  inserting  after  section  1923  the  following 

14  new  section: 

15  ''determination  and  use  of  medicaid  savings  prom 

16  PROVISION  OF  long-term  CARE  UNDER  THE  MEDI- 

17  CARE  PROGRAM 

18  "Sec.  1924.  (a)  Before  the  beginning  of  each  calendar 

19  year  to  begin  on  or  after  January  1,  1991,  the  Secretary 

20  shall— 

21  "(1)  estimate  and  determine  the  amount  of  excess 

22  savings  with  respect  to  each  State  with  a  plan  ap- 

23  proved  under  section  1902(a),  and 

24  ''(2)  notify  each  such  State  of  such  amount. 

25  "(b)(1)  With  respect  to  any  State  for  which  the  Secre- 

26  tary  determines  (under  paragraph  (1))  there  is  excess  savings 
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1  for  a  calendar  year,  the  Secretary  shall  reduce  (for  quarters 

2  in  such  year)  the  amount  of  the  Federal  matching  share  ap- 

3  plied  to  expenditures  for  medical  assistance  in  the  State  by 

4  an  amount  necessary  to  increase  the  amount  of  the  State's 

5  expenditure  for  such  assistance  with  respect  to  the  items  and 

6  services  described  in  paragraph  (2)  by  an  amount  equal  to  the 

7  amount  of  such  excess  savings. 

8  "(2)  The  items  and  services  described  in  this  paragraph 

9  are — 

10  "(A)  items  and  services  related  to  long-term  care 

11  (as  defined  by  the  Secretary);  and 

12  "(B)  to  the  extent  necessary  to  increase  the 

13  amount  of  the  State's  expenditures  to  the  level  of  the 

14  excess  savings,  items  and  services  furnished  to  the  el- 

15  derly  (as  defined  by  the  Secretary). 

16  "(c)  For  purposes  of  this  section,  the  term  'excess  sav- 

17  ings'  means  with  respect  to  a  calendar  year  the  amount  (if 

18  any)  by  which — 

19  "(1)  the  total  amount  that  would  have  been  ex- 

20  pended  from  State  funds  under  such  plan  but  for  the 

21  amendments  made  by  section  101  of  the  Long-Term 

22  Care  Assistance  Act  of  1988  (less  the  amount  that 

23  would  not  have  been  so  expended  but  for  the  amend- 

24  ments  made  by  sections  201  and  202  of  such  Act), 

25  exceeds 
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1  "(2)  the  total  amount  that  is  expended  from  State 

2  funds  under  such  plan.". 

3  (b)  Effective  Date. — The  amendments  made  by  sub- 

4  section  (a)  shall  become  effective  on  the  date  of  enactment  of 

5  this  Act. 

6  SEC.  204.  RESOURCE  PROTECTION  FOR  INDIVIDUALS  WHO 

7  PAY  FOR  NURSING  HOME  CARE  DURING  EX- 

8  CLUSIONARY  PERIOD  UNDER  MEDICARE. 

9  (a)  In  Geneeal.— Section  1902(a)(17)  (42  U.S.C. 

10  1396a(a)(17))  is  amended— 

11  (1)  by  striking  "and"  at  the  end  of  subparagraph 

12  (C),  and 

13  (2)  by  inserting  before  the  semicolon  at  the  end  of 

14  subparagraph  (D)  the  following  new  subparagraph: 

15  and  (E)  in  the  case  of  an  individual  in  a  chronic 

16  nursing  home  services  facility  (as  defined  in  section 

17  1861(11)(4))  for  whom  payment  is  made  for  chronic 

18  nursing  home  services  under  part  B  of  title  XV ILL  but 

19  for  whom  payment  was  not  made  under  this  title 

20  during   the    two-year   period   described   ui  section 

21  1833(s)(l),  do  not  take  into  account  for  purposes  of 

22  payment  under  section  1905(p)(3)(E)  any  resom*ces 

23  with  respect  to  which  the  individual  had  an  ownership 

24  interest  on  the  first  day  of  such  period". 
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1  (b)  Effective  Date. — The  amendments  made  by  sub- 

2  section  (a)  shall  become  effective  on  the  date  of  enactment  of 

3  this  Act. 

4  TITLE  m— MISCELLANEOUS  TAX  PROVISIONS 

5  SEC.  301.  TAX  TREATMENT  OF  LONG-TERM  CARE  INSURANCE. 


6  (a)  In  GtENERAL. — Section  7701  of  the  Internal  Eeve- 

7  nue  Code  of  1986  is  amended  by  redesignating  subsection  (k) 

8  as  subsection  (1)  and  by  inserting  after  subsection  (j)  the  fol- 

9  lowing  new  subsection: 

10  "(k)   Treatment   of  Long-Teem  Care  Insur- 

11  ANCE. — 

12  "(1)  In  general. — For  purposes  of  this  title — 

13  ''(A)  any  reference  to  accident  or  health  in- 

14  surance  or  an  accident  or  health  plan  shall  be 

15  treated  as  including  a  reference  to  qualified  long- 

16  term  care  insurance  or  a  plan  providing  such  in- 

17  surance,  and 

18  "(B)  any  benefit  received  through  qualified 

19  long-term  care  insurance  shall  be  treated  as  re- 

20  ceived  for  personal  injuries  or  sickness  or  as  reim- 

21  bursement  for  medical  care. 

22  "(2)  Medical  expenses. — For  purposes  of  sec- 

23  tion  213,  any  amount  paid  by  a  taxpayer  for  long-term 

24  health  care,  or  as  a  premium  for  qualified  long-term 

25  care  insurance,  for  the  taxpayer  or  the  taxpayer's 
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1  spouse  or  dependents  shall  be  treated  as  an  amount 

2  paid  for  medical  care. 

3  "(3)    Qualified    long-teem    care  insur- 

4  ANCE. — 

5  "(A)  In  general. — For  purposes  of  this 

6  subsection,  the  term  'qualified  long-term  care  in- 

7  surance'  means  an  insurance  contract — 

8  "(i)   through  which  long-term  health 

9  care  benefits  are  provided, 

10  "(ii)  the  renewal  of  which  is  guaranteed, 

11  and 

12  "(iii)  which  (without  regard  to  this  sub- 

13  section)  would  not  be  treated  as  accident  or 

14  health  insurance  or  as  insurance  for  medical 

15  care  under  section  213,  and  benefits  under 

16  which  (without  regard  to  this  subsection) 

17  would  not  be  treated  as  medical  benefits. 

18  ''(B)  Long-term  health  care. — 

19  "(i)  In  general. — The  term  'long- 

20  term  health  care'  means  providing  necessary 

21  diagnostic,  preventive,  therapeutic,  and  reha- 

22  bilitative  services,  or  maintenance  or  person- 

23  al  care  services,  required  by  a  chronically  ill 

24  individual  in  a  qualified  facility  by  a  qualified 

25  provider. 


•  S  2305  IS 


74 

1  "(ii)  Qualified  facility. — The  term 

2  'qualified  facility'  means — 

3  "(I)  a  nursing,  rehabilitative,  hos- 

4  pice,  or  adult  day  care  facility,  including 

5  a  hospital,  retirement  home,  nursing 

6  home,  skilled  nursing  facility,  intermedi- 

7  ate  care  facility,  or  similar  institution, 

8  licensed  under  State  law,  or 

9  ''(II)  an  individual's  home  if  a  phy- 

10  sician,  licensed  under  State  law,  certi- 

11  fies  that  without  home  care  the  individ- 

12  ual  would  have  to  be  cared  for  in  a  fa- 

13  cility  described  in  subclause  (I),  except 

14  that  such  home  shall  be  treated  as  a 

15  qualified  facility  only  to  the  extent  the 

16  cost  of  such  services  is  not  greater  than 

17  the  cost  of  similar  services  provided  in  a 

18  facility  described  m  subclause  (I). 

19  "(iii)  Chronically  ill  individual. — 

20  The  term  'chronically  ill  individual'  means  an 

21  individual  who  has  been  certified  by  a  physi- 

22  cian,  licensed  under  State  law,  as  requiring 

23  assistance  with  eating,  toileting,  transferring, 

24  walking,  getting  outside,  bathing,  dressuig, 

25  maintaining  continence,  or  taking  medication. 
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1  "(iv)   Maintenance    oe  peesonal 

2  caee  seevices. — The  term  'maintenance  or 

3  personal  care  services'  means  any  service  the 

4  primary  purpose   of  which  is   to  provide 

5  needed  assistance  with  any  of  the  activities 

6  of  daily  living  described  in  clause  (iii). 

7  "(v)  Qualified  peovidee. — The  term 

8  'qualified  provider'  means  a  medical  practi- 

9  tioner  licensed  under  State  law,  registered 

10  nurse,   Hcensed  registered  nurse,  qualified 

11  therapist,  trained  home  health  aid  employed 

12  by  a  licensed  home  health  agency,  or  trained 

13  home  health  aid  licensed  under  State  law, 

14  but  does  not  include  a  relative  or  other 

15  person  who  ordinarily  resides  in  the  home. 

16  "(vi)  Physician. — The  term  'physician' 

17  has  the  meaning  given  to  such  term  by  sec- 

18  tion  213(d)(4).". 

19  (b)  Eeseeves  of  Life  Insueance  Companies. — 

20  (1)  In  geneeal. — Section  807(c)  of  the  Internal 

21  Revenue  Code  of  1986  is  amended  by  inserting  after 

22  paragraph  (6)  the  following  new  paragraph: 

23  "(7)  The  amounts  necessary  to  satisfy  obligations  under 


24  contracts  providing  qualified  long-term  care  insurance  (within 

25  the  meaning  of  section  7701(k)(3))." 
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1  (2)     Tables. — For     purposes     of  section 

2  816(b)(1)(A)  of  the  Internal  Revenue  Code  of  1986, 

3  morbidity  and  mortality  tables  for  long-term  care  insur- 

4  ance  from  available  industry  data  shall  be  considered 

5  recognized  tables  until  commissioners'  standard  tables 

6  are  developed. 

7  (c)  Cafeteria  Plans. — 

8  (1)  In  general. — Section  125(c)(2)  of  the  Inter- 

9  nal  Revenue  Code  of  1986  is  amended  by  adding  at 

10  the  end  thereof  the  following  new  subparagraph: 

11  "(D)  Exception  for  long-term  care  in- 

12  SURANCE. — Subparagraph  (A)  shall  not  apply  to 

13  qualified  long-term  care  insurance  (as  defined  in 

14  section  7701(k)(3))  provided  under  a  plan  if — 

15  "(i)  the  employee  may  not  surrender 

16  such  insurance  for  cash,  and 

17  *'(ii)  if  the  terms  of  the  plan  permits, 

18  the  employee  may  elect  to  continue  such  in- 

19  surance  upon  cessation  of  participation  in  the 

20  plan.". 

21  (2)  Long-term  care  insurance  included  as 

22  A  qualified  benefit. — Paragraph  (2)  of  section 

23  125(e)  of  such  Code  is  air  ended — 

24  (A)  by  striking  "and"  at  the  end  of  subpara- 

25  graph  (A), 
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1  (B)  by  redesignating  subparagraph  (B)  as 

2  subparagraph  (C),  and 

3  (C)  by  inserting  after  subparagraph  (A)  the 

4  following  new  subparagraph: 

5  "(B)  any  qualified  long-term  care  insurance 

6  (as  defined  in  section  7701(k)(3)).". 

7  (d)  CuEEENT  Deduction  foe  Employee  Peemiums 

8  FOE  Long-Teem  Caee  Insueance. — Subparagraph  (B)  of 

9  section  404(b)(2)  of  the  Internal  Eevenue  Code  of  1986  is 

10  amended  to  read  as  follows: 

11  "(B)   Exception   foe   ceetain  bene- 

12  FITS. — Subparagraph  (A)  shall  not  apply  to — 

13  "(i)  any  benefit  provided  through  a  wel- 

14  fare  benefit  Fund  (as  defined  in  section 

15  419(e)),  or 

16  "(ii)  any  benefit  provided  under  a  policy 

17  of  qualified  long-term  care  insurance  (as  de- 

18  fined  in  section  7701(k)(3))  through  the  pay- 

19  ment  (in  whole  or  in  part)  of  premiums  by  an 

20  employer  pursuant  to  a  plan  for  the  active  or 

21  retired  employees  of  such  employer,  but  only 

22  if  any  refund  of  premiums  is  applied  to 

23  reduce  the  future  costs  of  the  plan  or  in- 

24  crease  benefits  under  the  plan.". 
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1  (e)  Effective  Dates. — (1)  The  amendment  made  by 

2  subsection  (a)  shall  apply  to  contracts  issued  before,  on,  or 

3  after  the  date  of  the  enactment  of  this  Act. 

4  (2)  The  amendment  made  by  subsection  (b)  shall  apply 

5  to  contracts  issued  in  taxable  years  beginning  after  Decem- 

6  ber  31,  1988. 

7  (3)  The  amendments  made  by  subsections  (c)  and  (d) 

8  shall  apply  to  taxable  years  beginning  after  December  31, 

9  1988. 

10  SEC.  302.  TAX  DEDUCTION  FOR  COPAYMENTS  FOR  CHRONIC 

11  NURSING  HOME  SERVICES. 

12  (a)  In  Geneeal — Section  213(d)(1)  of  the  Internal 

13  Revenue  Code  of  1986  is  amended — 

14  (1)  by  striking  ''or"  at  the  end  of  subparagraph 

15  (B); 

16  (2)  by  striking  the  period  at  the  end  of  subpara- 

17  graph  (C)  and  inserting     or";  and 

18  (3)  by  adding  at  the  end  the  following  new  sub- 

19  paragraph: 

20  "(D)  for  such  chronic  nursing  home  services 

21  as  are  subject  to  a  copayment  under  section 

22  1833(a)(2)(ID  of  the  Social  Security  Act.". 

23  (b)  Effective  Date. — The  amendments  made  by  sub- 

24  section  (a)  shall  apply  with  respect  to  taxable  years  beginning 

25  afterDecember  31,  1990. 

O 
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